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Civil and Religious Law in England:
A Religious Perspective
ROWAN WILLIAMS
Archbishop of Canterbury

This is the complete text of the lecture delivered by the Archbishop of Canterbury at the Royal
Courts of Justice on 7 February 2008, under the chairmanship of Lord Phillips of Worth
Matravers, the Lord Chief Justice, as the Foundation Lecture in a series of public
discussions on ‘Islam in English Law’.1 The lecture seeks to tease out some of the broader
issues around the rights of religious groups within a secular state, using sharia as an
example and noting the substantial difference between ‘primitivist’ accounts of sharia and
those of serious jurists within Islam. The Archbishop discusses the implications of some
interpretations of Western secular legal systems, which seek to remove from consideration
the actual religious motivations and practices of groups in plural societies. Where the law
does not take religious motivation seriously, then it fails to engage with the community in
question and opens up real issues of power by the majority over the minority and thus of
community cohesion. It examines whether there should be a higher level of attention to
religious identity and communal rights in the practice of the law: how to manage the
distinction between cultural practices and those arising from genuine religious belief; and
what to do about the possibility that a supplementary jurisdiction could have the effect of
reinforcing in minority communities some of the most repressive or retrograde elements in
them, with particularly serious consequences for the role and liberties of women. Is a
monopolistic approach to a legal system a satisfactory basis for a modern pluralistic and
democratic state? Might there be room for ‘overlapping jurisdictions’, in which individuals
can choose in certain limited areas whether to seek justice under one system or another? If
we are to think intelligently about the relations between Islam and British law, we need a
fair amount of ‘deconstruction’ of crude oppositions and mythologies, whether of the nature
of sharia or of the nature of the Enlightenment. Following the text of the lecture is a
transcript of the Question and Answer session which followed.

The title of this series of lectures signals the existence of what is very widely felt
to be a growing challenge in our society – that is, the presence of communities
that, while no less ‘law-abiding’ than the rest of the population, relate to something other than the British legal system alone. But, as I hope to suggest, the
issues that arise around what level of public or legal recognition, if any, might
be allowed to the legal provisions of a religious group are not peculiar to
Islam: we might recall that, while the law of the Church of England is the law
of the land, its daily operation is in the hands of authorities to whom
1
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considerable independence is granted. And beyond the specific issues that
arise in relation to the practicalities of recognition or delegation, there are
large questions in the background about what we understand by and expect
from the law, questions that are more sharply focused than ever in a largely
secular social environment. I shall therefore be concentrating on certain
issues around Islamic law to begin with, in order to open up some of these
wider matters.
Among the manifold anxieties that haunt the discussion of the place of
Muslims in British society, one of the strongest (reinforced from time to time
by the sensational reporting of opinion polls) is that Muslim communities in
this country seek the freedom to live under sharia law. And what most people
think they know of sharia is that it is repressive towards women and wedded
to archaic and brutal physical punishments; just a few days ago, it was reported
that a ‘forced marriage’ involving a young woman with learning difficulties had
been ‘sanctioned under sharia law’ – the kind of story that, in its assumption
that we all ‘really’ know what is involved in the practice of sharia, powerfully
reinforces the image of (at best) a pre-modern system in which human rights
have no role. The problem is freely admitted by Muslim scholars. ‘In the
West’, writes Tariq Ramadan in his groundbreaking Western Muslims and the
Future of Islam,
the idea of sharia calls up all the darkest images of Islam . . . It has reached
the extent that many Muslim intellectuals do not dare even to refer to the
concept for fear of frightening people or arousing suspicion of all their
work by the mere mention of the word.2
Even when some of the more dramatic fears are set aside, there remains a
great deal of uncertainty about what degree of accommodation the law of the
land can and should give to minority communities with their own strongly
entrenched legal and moral codes. As such, this is not only an issue about
Islam but about other faith groups, including Orthodox Judaism; and indeed
it spills over into some of the questions that have surfaced sharply in the last
twelve months about the right of religious believers in general to opt out of
certain legal provisions, as in the problems around Roman Catholic adoption
agencies that emerged in relation to the Sexual Orientation Regulations
last spring.
This lecture will not attempt a detailed discussion of the nature of sharia,
which would be far beyond my competence; my aim is only, as I have said, to
tease out some of the broader issues around the rights of religious groups
2
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within a secular state, with a few thoughts about what might be entailed in crafting a just and constructive relationship between Islamic law and the statutory
law of the United Kingdom. But it is important to begin by dispelling one or
two myths about sharia: so far from being a monolithic system of detailed enactments, sharia designates primarily – to quote Ramadan again – ‘the expression
of the universal principles of Islam [and] the framework and the thinking that
makes for their actualization in human history’.3 Universal principles: as any
Muslim commentator will insist, what is in view is the eternal and absolute
will of God for the universe and for its human inhabitants in particular; but
also something that has to be ‘actualized’, not a ready-made system. If shar’ designates the essence of the revealed law, sharia is the practice of actualizing and
applying it; while certain elements of the sharia are specified fairly exactly in
the Qur’an and Sunna, and in the hadith recognised as authoritative in this
respect, there is no single code that can be identified as ‘the’ sharia. And
when certain states impose what they refer to as sharia, or when certain
Muslim activists demand its recognition alongside secular jurisdictions, they
are usually referring not to a universal and fixed code established once for all
but to some particular concretisation of it at the hands of a tradition of jurists.
In the hands of contemporary legal traditionalists, this means simply that the
application of sharia must be governed by the judgements of representatives
of the classical schools of legal interpretation. But there are a good many
voices arguing for an extension of the liberty of ijtihad – basically reasoning
from first principles rather than simply the collation of traditional judgements.4
Thus, in contrast to what is sometimes assumed, we do not simply have a
standoff between two rival legal systems when we discuss Islamic and British
law. On the one hand, sharia depends for its legitimacy not on any human
decision, not on votes or preferences, but on the conviction that it represents
the mind of God; on the other, it is to some extent unfinished business so far
as codified and precise provisions are concerned. To recognise sharia is to recognise a method of jurisprudence governed by revealed texts rather than a single
system. In a discussion based on a paper from Mona Siddiqui at a conference
last year at Al Akhawayn University in Morocco, the point was made by one
or two Muslim scholars that an excessively narrow understanding of sharia as
simply codified rules can have the effect of actually undermining the universal
claims of the Qur’an.
But while such universal claims are not open for renegotiation, they also
assume the voluntary consent or submission of the believer, the free decision
3
4
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to be and to continue a member of the umma (the community of the faithful
within Islam). Sharia is not, in that sense, intrinsically to do with any demand
for Muslim dominance over non-Muslims. Both historically and in the contemporary context, Muslim states have acknowledged that membership of the umma
is not coterminous with membership in a particular political society: in modern
times, the clearest articulation of this was in the foundation of the Pakistani state
under Jinnah; but other examples (Morocco, Jordan) could be cited of societies
where there is a concept of citizenship that is not identical with belonging to the
umma. Such societies, while not compromising or weakening the possibility of
unqualified belief in the authority and universality of sharia, or even the privileged status of Islam in a nation, recognise that there can be no guarantee
that the state is religiously homogeneous and that the relationships in which
the individual stands and which define him or her are not exclusively with
other Muslims. There has therefore to be some concept of common good that
is not prescribed solely in terms of revealed law, however provisional or imperfect such a situation is thought to be. And this implies in turn that the Muslim,
even in a predominantly Muslim state, has something of a dual identity, as
citizen and as believer within the community of the faithful.
It is true that this account would be hotly contested by some committed
Islamic primitivists, by followers of Sayyid Qutb and similar polemicists; but
it is fair to say that the great body of serious jurists in the Islamic world
would recognise this degree of political plurality as consistent with Muslim
integrity. In this sense, while (as I have said) we are not talking about two
rival systems on the same level, there is some community of understanding
between Islamic social thinking and the categories to which we might turn in
the non-Muslim world for the understanding of law in the most general
context. There is a recognition that our social identities are not constituted by one
exclusive set of relations or mode of belonging – even if one of those sets is regarded
as relating to the most fundamental and non-negotiable level of reality: that is, as
established by a ‘covenant’ between the divine and the human (as in Jewish and
Christian thinking; once again, we are not talking about an exclusively Muslim
problem). The danger arises not only when there is an assumption on the religious side that membership of the community (belonging to the umma or the
Church or whatever) is the only significant category, so that participation in
other kinds of sociopolitical arrangement is a kind of betrayal. It also occurs
when secular government assumes a monopoly in terms of defining public
and political identity. There is a position, not at all unfamiliar in contemporary
discussion, that says that to be a citizen is essentially and simply to be under the
rule of the uniform law of a sovereign state, in such a way that any other relations,
commitments or protocols of behaviour belong exclusively to the realm of the
private and of individual choice. As I have maintained in several other contexts,
this is a very unsatisfactory account of political reality in modern societies; but
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it is also a problematic basis for thinking of the legal category of citizenship and
the nature of human interdependence. Maleiha Malik, following Alasdair
MacIntyre, argues in an essay on ‘Faith and the state of jurisprudence’ that
there is a risk of assuming that ‘mainstream’ jurisprudence should routinely
and unquestioningly bypass the variety of ways in which actions are, as a
matter of fact, understood by agents in the light of the diverse sorts of communal
belonging in which they are involved.5 If that is the assumption,
the appropriate temporal unit for analysis tends to be the basic action.
Instead of concentrating on the history of the individual or the origins
of the social practice which provides the context within which the act is
performed, conduct tends to be studied as an isolated and one-off act.6
Anthony Bradney’s essay in the same collection,7 offers some examples of legal
rulings that have disregarded the account offered by religious believers of the
motives for their own decisions, on the grounds that the court alone is competent to assess the coherence or even sincerity of their claims. And when courts
attempt to do this on the grounds of what is ‘generally acceptable’ behaviour in a
society, they are open, Bradney claims,8 to the accusation of undermining the
principle of liberal pluralism by denying someone the right to speak in their
own voice. The distinguished ecclesiastical lawyer Chancellor Mark Hill has
also underlined in a number of recent papers the degree of confusion that
has bedevilled recent essays in adjudicating disputes with a religious element,
stressing the need for better definition of the kind of protection for religious
conscience that the law intends.9
I have argued recently, in a discussion of the moral background to legislation about incitement to religious hatred, that any crime involving religious
offence has to be thought about in terms of its tendency to create or reinforce
a position in which a religious person or group could be gravely disadvantaged in regard to access to speaking in public in their own right: offence
needs to be connected to issues of power and status, so that a powerful individual or group making derogatory or defamatory statements about a disadvantaged minority might be thought to be increasing that disadvantage. The
point I am making here is similar: if the law of the land takes no account
of what might be for certain agents a proper rationale for behaviour – for
5
6
7
8
9
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protest against certain unforeseen professional requirements, for instance, that
would compromise religious discipline or belief – it fails in a significant way to
communicate with someone involved in the legal process (or indeed to receive
their communication), and so, on at least one kind of legal theory (expounded
recently, for example, by RA Duff), fails in one of its purposes.
The implications are twofold. There is a plain procedural question – and
neither Bradney nor Malik goes much beyond this – about how existing
courts function and what weight is properly give to the issues we have been discussing. But there is a larger theoretical and practical issue about what it is to live
under more than one jurisdiction, which takes us back to the question we began
with: the role of sharia (or indeed Orthodox Jewish practice) in relation to the
routine jurisdiction of the British courts. In general, when there is a robust affirmation that the law of the land should protect individuals on the grounds of their
corporate religious identity and secure their freedom to fulfil religious duties,
a number of queries are regularly raised. I want to look at three such difficulties
briefly. They relate both to the question of whether there should be a higher level
of attention to religious identity and communal rights in the practice of the law,
and to the larger issue I mentioned of something like a delegation of certain
legal functions to the religious courts of a community; and this latter question,
it should be remembered, is relevant not only to Islamic law but also to areas of
Orthodox Jewish practice.
The first objection to a higher level of public legal regard being paid to communal identity is that it leaves legal process (including ordinary disciplinary
process within organisations) at the mercy of what might be called vexatious
appeals to religious scruple. A recent example might be the reported refusal
of a Muslim woman employed by Marks and Spencer to handle a book of
Bible stories. Or we might think of the rather more serious cluster of questions
around forced marriages, where again it is crucial to distinguish between cultural and strictly religious dimensions. While Bradney rightly cautions against
the simple dismissal of alleged scruple by judicial authorities who have made
no attempt to understand its workings in the construction of people’s social
identities, it should be clear also that any recognition of the need for such sensitivity must also have a recognised means of deciding the relative seriousness of
conscience-related claims, a way of distinguishing purely cultural habits from
seriously rooted matters of faith and discipline, and a way of distinguishing
uninformed prejudice from religious prescription. There needs to be access to
recognised authority acting for a religious group: there is already, of course,
an Islamic Shari’a Council, much in demand for rulings on marital questions
in the UK; and if we were to see more latitude given in law to rights and scruples
rooted in religious identity, we should need a much enhanced and quite sophisticated version of such a body, with increased resource and a high degree
of community recognition, so that ‘vexatious’ claims could be summarily dealt
http://journals.cambridge.org
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with. The secular lawyer needs to know where the potential conflict is real –
legally and religiously serious – and where it is grounded in either nuisance
or ignorance. There can be no blank cheques given to unexamined scruples.
The second issue, a very serious one, is that recognition of ‘supplementary
jurisdiction’ in some areas, especially family law, could have the effect of reinforcing in minority communities some of the most repressive or retrograde
elements in them, with particularly serious consequences for the role and liberties of women. The ‘forced marriage’ question is the one most often referred to
here, and it is at the moment undoubtedly a very serious and scandalous one;
but precisely because it has to do with custom and culture rather than directly
binding enactments by religious authority, I shall refer to another issue. It is
argued that the provision for the inheritance of widows under a strict application
of sharia has the effect of disadvantaging them in what the majority community
might regard as unacceptable ways. A legal (in fact Qur’anic) provision, which in
its time served very clearly to secure a widow’s position at a time when this was
practically unknown in the culture, becomes, if taken absolutely literally, a generator of relative insecurity in a new context.10 The problem here is that recognising the authority of a communal religious court to decide finally and
authoritatively about such a question would in effect not merely allow an
additional layer of legal routes for resolving conflicts and ordering behaviour
but would actually deprive members of the minority community of rights and liberties that they were entitled to enjoy as citizens; and while a legal system might
properly admit structures or protocols that embody the diversity of moral
reasoning in a plural society by allowing scope for a minority group to administer its affairs according to its own convictions, it can hardly admit or ‘license’
protocols that effectively take away the rights that it acknowledges as
generally valid.
To put the question like that is already to see where an answer might lie,
though it is not an answer that will remove the possibility of some conflict. If
any kind of plural jurisdiction were to be recognised, it would presumably
have to be under the rubric that no ‘supplementary’ jurisdiction could have
the power to deny access to the rights granted to other citizens or to punish
its members for claiming those rights. This is, in effect, to mirror what a minority might themselves be requesting (that the situation should not arise where
membership of one group restricted the freedom to live also as a member of an
overlapping group; that, in this case, citizenship in a secular society should not
necessitate the abandoning of religious discipline, any more than religious discipline should deprive one of access to liberties secured by the law of the land,
to the common benefits of secular citizenship) or, better, to recognise that
10
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citizenship itself is a complex phenomenon not bound up with any one level of
communal belonging but involving them all.
But this does not guarantee an absence of conflict. In the particular case we
have mentioned – the inheritance rights of widows – it is already true that some
Islamic societies have themselves proved flexible (Malaysia is a case in point).
But let us take a more neuralgic matter still: what about the historic Islamic prohibition against apostasy, and the draconian penalties entailed? In a society
where freedom of religion is secured by law, it is obviously impossible for any
group to claim that conversion to another faith is simply disallowed or to
claim the right to inflict punishment on a convert. We touch here on one of
the most sensitive areas not only in thinking about legal practice but also in
interfaith relations. A significant number of contemporary Islamic jurists and
scholars would say that the Qur’anic pronouncements on apostasy that have
been regarded as the ground for extreme penalties reflect a situation in which
abandoning Islam was equivalent to adopting an active stance of violent hostility
to the community (so that extreme penalties could be compared to provisions in
other jurisdictions for punishing spies or traitors in wartime), but that this
cannot be regarded as bearing on the conditions now existing in the world. Of
course, such a reading is wholly unacceptable to ‘primitivists’ in Islam, for
whom this would be an example of a rationalising strategy, a style of interpretation (ijtihad) uncontrolled by proper traditional norms. But, to use again the
terminology suggested a moment ago, as soon as it is granted that – even in
a dominantly Islamic society – citizens have more than one set of defining
relationships under the law of the state, it becomes hard to justify enactments
that take it for granted that the only mode of contact between these sets of
relationships is open enmity; in which case, the appropriateness of extreme
penalties for conversion is not obvious even within a fairly strict Muslim
frame of reference. Conversely, where the dominant legal culture is nonIslamic, but there is a level of serious recognition of the corporate reality and
rights of the umma, there can be no assumption that, outside the umma, the
goal of any other jurisdiction is its destruction. Once again, there has to be a
recognition that difference of conviction is not automatically a lethal threat.
As I have said, this is a delicate and complex matter involving what is mostly a
fairly muted but nonetheless real debate among Muslim scholars in various contexts. I mention it partly because of its gravity as an issue in interfaith relations
and in discussions of human rights and the treatment of minorities, partly to
illustrate how the recognition of what I have been calling membership in different but overlapping sets of social relationship (what others have called ‘multiple
affiliations’) can provide a framework for thinking about these neuralgic questions of the status of women and converts. Recognising a supplementary jurisdiction cannot mean recognising a liberty to exert a sort of local monopoly
in some areas. The Jewish legal theorist Ayelet Shachar, in a highly original
http://journals.cambridge.org
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and significant monograph on Multicultural Jurisdictions: cultural differences and
women’s rights, explores the risks of any model that ends up ‘franchising’ a nonstate jurisdiction so as to reinforce its most problematic features and further disadvantage its weakest members: ‘we must be alert’, she writes, ‘to the potentially
injurious effects of well-meaning external protections upon different categories
of group members here – effects which may unwittingly exacerbate pre-existing
internal power hierarchies’.11 She argues that, if we are serious in trying to move
away from a model that treats one jurisdiction as having a monopoly of socially
defining roles and relations, we do not solve any problems by a purely uncritical
endorsement of a communal legal structure that can only be avoided by deciding
to leave the community altogether. We need, according to Shachar, to ‘work to
overcome the ultimatum of “either your culture or your rights”’.12
So the second objection to an increased legal recognition of communal religious identities can be met if we are prepared to think about the basic ground
rules that might organise the relationship between jurisdictions, making sure
that we do not collude with unexamined systems that have oppressive effect
or allow shared public liberties to be decisively taken away by a supplementary
jurisdiction. Once again, there are no blank cheques. I shall return to some of
the details of Shachar’s positive proposal; but I want to move on to the third
objection, which grows precisely out of the complexities of clarifying the
relations between jurisdictions. Is it not both theoretically and practically mistaken to qualify our commitment to legal monopoly? So much of our thinking in
the modern world, dominated by European assumptions about universal rights,
rests, surely, on the basis that the law is the law; that everyone stands before the
public tribunal on exactly equal terms, so that recognition of corporate identities
or, more seriously, of supplementary jurisdictions is simply incoherent if we
want to preserve the great political and social advances of Western legality.
There is a bit of a risk here in the way that we sometimes talk about the universal vision of post-Enlightenment politics. The great protest of the Enlightenment
was against authority that appealed only to tradition and refused to justify itself
by other criteria – by open reasoned argument or by standards of successful provision of goods and liberties for the greatest number. Its claim to override traditional forms of governance and custom by looking towards a universal
tribunal was entirely intelligible against the background of despotism and uncritical inherited privilege that prevailed in so much of early modern Europe. The
most positive aspect of this moment in our cultural history was its focus on
equal levels of accountability for all and equal levels of access for all to legal
process. In this respect, it was in fact largely the foregrounding and confirming
11
12
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of what was already encoded in longstanding legal tradition, Roman and mediaeval, which had consistently affirmed the universality and primacy of law (even
over the person of the monarch). But this set of considerations alone is not adequate to deal with the realities of complex societies: it is not enough to say that
citizenship as an abstract form of equal access and equal accountability is either
the basis or the entirety of social identity and personal motivation. Where this
has been enforced, it has proved a weak vehicle for the life of a society and
has often brought violent injustice in its wake (think of the various attempts
to reduce citizenship to rational equality in the France of the 1790s or the
China of the 1970s). Societies that are, in fact, ethnically, culturally and religiously diverse are societies in which identity is formed, as we have noted, by
different modes and contexts of belonging – ‘multiple affiliation’. The danger
is in acting as if the authority that managed the abstract level of equal citizenship
represented a sovereign order, which then allowed other levels to exist. But if the
reality of society is plural – as many political theorists have pointed out – this is
a damagingly inadequate account of common life, in which certain kinds of
affiliation are marginalised or privatised to the extent that what is produced is
a ghettoised pattern of social life, in which particular sorts of interest and of
reasoning are tolerated as private matters but never granted legitimacy in
public as part of a continuing debate about shared goods and priorities.
But this means that we have to think a little harder about the role and rule of
law in a plural society of overlapping identities. Perhaps it helps to see the universalist vision of law as guaranteeing equal accountability and access primarily
in a negative rather than a positive sense – that is, to see it as a mechanism
whereby any human participant in a society is protected against the loss of
certain elementary liberties of self-determination and guaranteed the freedom
to demand reasons for any actions on the part of others or policies that infringe
self-determination. This is a slightly more gentle or tactful way of expressing
what some legal theorists will describe as the ‘monopoly of legitimate violence’
by the law of a state: the absolute restriction of powers of forcible restraint to
those who administer statutory law. This is not to reduce society itself primarily
to an uneasy alliance of self-determining individuals arguing about the degree to
which their freedom is limited by one another and needing forcible restraint in a
war of all against all – though that is increasingly the model that a narrowly
rights-based culture fosters, producing a manically litigious atmosphere and
a conviction of the inadequacy of customary ethical restraints and traditions –
of what was once called ‘civility’. The picture will not be unfamiliar, and there
is a modern legal culture that loves to have it so. But the point of defining
legal universalism as a negative thing is that it allows us to assume, as I think
we should, that the important springs of moral vision in a society will be in
those areas that a systematic abstract universalism regards as ‘private’ – in religion above all, but also in custom and habit. The role of ‘secular’ law is not the
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dissolution of these things in the name of universalism but the monitoring of
such affiliations to prevent the creation of mutually isolated communities, in
which human liberties are seen in incompatible ways and individual persons
are subjected to restraints or injustices for which there is no public redress.
The rule of law is thus not the enshrining of priority for the universal/abstract
dimension of social existence but the establishing of a space accessible to everyone in which it is possible to affirm and defend a commitment to human dignity
as such, independent of membership in any specific human community or tradition, so that, when specific communities or traditions are in danger of claiming finality for their own boundaries of practice and understanding, they are
reminded that they have to come to terms with the actuality of human diversity;
and that the only way of doing this is to acknowledge the category of ‘human
dignity as such’ – a non-negotiable assumption that each agent (with his or
her historical and social affiliations) could be expected to have a voice in the
shaping of some common project for the wellbeing and order of a human
group. It is not to claim that specific community understandings are ‘superseded’ by this universal principle, rather to claim that they all need to be undergirded by it. The rule of law is (and this may sound rather counterintuitive) a way
of honouring that in the human constitution which is not captured by any one
form of corporate belonging or any particular history, even though the human
constitution never exists without those other determinations. Our need, as
Raymond Plant has well expressed it, is for the construction of
a moral framework which could expand outside the boundaries of particular narratives while, at the same time, respecting the narratives as the cultural contexts in which the language [of common dignity and mutually
intelligible commitments to work for certain common moral priorities]
is learned and taught.13
I would add in passing that this is arguably a place where more reflection is
needed about the theology of law; if my analysis is right, the sort of foundation
that I have sketched for a universal principle of legal right requires both a certain
valuation of the human as such and a conviction that the human subject is
always endowed with some degree of freedom over against any and every
actual system of human social life. Both of these things are historically rooted
in Christian theology, even when they have acquired a life of their own in isolation from that theology. It never does any harm to be reminded that,
without certain themes consistently and strongly emphasised by the
‘Abrahamic’ faiths, themes to do with the unconditional possibility for every
13
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human subject to live in conscious relation with God and in free and constructive collaboration with others, there is no guarantee that a ‘universalist’ account
of human dignity would ever have seemed plausible or even have emerged with
clarity. Slave societies and assumptions about innate racial superiority are
as widespread a feature as any in human history, and they have persistently
infected even Abrahamic communities, which is perhaps why the Enlightenment
was a necessary wake-up call to religion.
But to return to our main theme: I have been arguing that a defence of an
unqualified secular legal monopoly in terms of the need for a universalist doctrine of human right or dignity is to misunderstand the circumstances in which
that doctrine emerged, and that the essential liberating (and religiously
informed) vision that it represents is not imperilled by a loosening of the monopolistic framework. At the moment, as I mentioned at the beginning of this
lecture, one of the most frequently noted problems in the law in this area is
the reluctance of a dominant rights-based philosophy to acknowledge the
liberty of conscientious opting-out from collaboration in procedures or practices
that are in tension with the demands of particular religious groups: the assumption, in rather misleading shorthand, that, if a right or liberty is granted, there is
a corresponding duty upon every individual to ‘activate’ this whenever called
upon. Earlier on, I proposed that the criterion for recognising and collaborating
with communal religious discipline should be connected with whether a communal jurisdiction actively interferes with liberties guaranteed by the wider
society in such a way as definitively to block access to the exercise of those liberties; clearly, the refusal of a religious believer to act upon the legal recognition
of a right is not, given the plural character of society, a denial to anyone inside or
outside the community of access to that right. The point has been granted in
respect of medical professionals who may be asked to perform or co-operate
in performing abortions – a perfectly reasonable example of the law doing
what I earlier defined as its job: securing space for those aspects of human
motivation and behaviour that cannot be finally determined by any corporate
or social system. It is difficult to see quite why the principle cannot be extended
in other areas. But it is undeniable that there is pressure from some quarters to
insist that conscientious disagreement should always be overruled by a monopolistic understanding of jurisdiction.
I labour the point because what at first seems to be a somewhat narrow point
about how Islamic law and Islamic identity should or might be regarded in our
legal system in fact opens up a very wide range of current issues, and requires
some general thinking about the character of law. It would be a pity if the
immense advances in the recognition of human rights led, because of a misconception about legal universality, to a situation where a person was defined primarily as the possessor of a set of abstract liberties, and the law’s function
was accordingly seen as nothing but the securing of those liberties irrespective
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of the custom and conscience of those groups that concretely compose a plural
modern society. Certainly, no one is likely to suppose that a scheme allowing for
supplementary jurisdiction will be simple, and the history of experiments in this
direction amply illustrates the problems. But if one approaches it along the lines
sketched by Shachar in the monograph quoted earlier, it might be possible to
think in terms of what she calls ‘transformative accommodation’: a scheme in
which individuals retain the liberty to choose the jurisdiction under which
they will seek to resolve certain carefully specified matters, so that ‘powerholders are forced to compete for the loyalty of their shared constituents’.14
This might include aspects of marital law, the regulation of financial transactions and authorised structures of mediation and conflict resolution – the
main areas that have been in question where supplementary jurisdictions
have been tried, with native American communities in Canada as well as with
religious groups such as Islamic minority communities in certain contexts. In
such schemes, both jurisdictional stakeholders may need to examine the way
that they operate: a communal/religious nomos, to borrow Shachar’s vocabulary,
has to think through the risks of alienating its people by inflexible or overrestrictive applications of traditional law; and a universalist Enlightenment
system has to weigh the possible consequences of ghettoising and effectively disenfranchising a minority, at real cost to overall social cohesion and creativity.
Hence ‘transformative accommodation’: both jurisdictional parties may be
changed by their encounter over time, and we avoid the sterility of mutually
exclusive monopolies.
It is uncomfortably true that this introduces into our thinking about law what
some would see as a ‘market’ element, a competition for loyalty as Shachar
admits. But if what we want socially is a pattern of relations in which a plurality
of divers and overlapping affiliations work for a common good, and in which
groups of serious and profound conviction are not systematically faced with
the stark alternatives of cultural loyalty or state loyalty, it seems unavoidable.
In other settings, I have spoken about the idea of ‘interactive pluralism’ as a political desideratum; this seems to be one manifestation of such an ideal, comparable to the arrangements that allow for shared responsibility in education: the
best argument for faith schools from the point of view of any aspiration
towards social harmony and understanding is that they bring communal loyalties
into direct relation with the wider society and inevitably lead to mutual
questioning and sometimes mutual influence towards change, without compromising the distinctiveness of the essential elements of those communal loyalties.
In conclusion, it seems that, if we are to think intelligently about the relations
between Islam and British law, we need a fair amount of ‘deconstruction’ of

14

Shachar, Multicultural Jurisdictions, p 122.
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crude oppositions and mythologies, whether of the nature of sharia or the
nature of the Enlightenment. But as I have hinted, I do not believe this
can be done without some thinking also about the very nature of law. It is
always easy to take refuge in some form of positivism; and what I have called
legal universalism, when divorced from a serious theoretical (and, I would
argue, religious) underpinning, can turn into a positivism as sterile as
any other variety. If the paradoxical idea that I have sketched is true – that
universal law and universal right are a way of recognising what is least
fathomable and controllable in the human subject – then theology still waits
for us around the corner of these debates, however hard our culture may
try to keep it out. And, as you can imagine, I am not going to complain about
that.
The lecture was followed immediately by a session in which the Archbishop took questions that had been submitted in the course of his delivery.
What advice would the Archbishop give to our lawmakers about changes in English
law required to reduce the undesirable social and economic consequences of alcohol
abuse in our society today?
A refreshingly straightforward question, about which I have had one or two
things to say recently; the simplest way of beginning is, of course, to ask what
is being done about the review of 24-hour licences and comparable matters.
I have said why I believe those are, I think, having an undesirable effect on
our current social climate, and the issue of how we restrict or monitor drinking
practices in public is surely one of the other areas that we ought to be looking
at hard.
Our existing world order is based upon usury, with control by manipulation of rates of
interest. In Islam, this is not just illegal but sinful. How can this be reconciled with
Christianity, which also condemns the existing order as the law of Mammon?
I have often been rather surprised by the ease with which the Christian Church
changed its mind about usury in the sixteenth century, without any very great
public fuss. Martin Luther strongly disapproved of it; he was a good medieval
catholic in all sorts of ways, and he disapproved of it, like his medieval predecessors, on the basis of the Bible, tradition and the authority of Aristotle.
But within about fifty years of the beginning of the Reformation, virtually
everybody had mysteriously and imperceptibly decided that there wasn’t a
problem.
Now, without going into details of the history of that fascinating issue, I think
that, in all seriousness, what theologians and moralists have said about lending
at interest in the modern economy is simply to raise the question ‘Is this what
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is prohibited in Jewish scripture?’ And they have answered on the whole,
‘No’. And yet I have to say that there remains, or should remain for the
Christian moralist, a level of discomfort around this. Taking the manipulation of rates of interest as the engine of an economy absolutely for granted
ought to leave us with some unfinished moral business; and I believe that
rather than address that head on, we need to look (and this has been said by
many people) at what alternative protocols and ethical frameworks for
banking are around. And that is one reason why I am personally so very interested in the ethics and practice of micro-credit as a way of addressing serious
poverty.
How can the civil law distinguish between religious principles and cultural customs
when Islam’s own religious leaders cannot agree on what constitutes faith and what
constitutes culture?
A very salient question, which I think would be much better answered by some
within the Islamic community, but that there is a distinction seems to me clear.
As I said in the body of the lecture, what we need is a high level of shared
ownership of any means of distinguishing between culture and religious
prescription, and a very well resourced body to advise on that nationally.
Internationally it remains complicated. I do not think there is a short answer
to this, but Muslim jurists, when writing about some of these very difficult
issues, will recognise precisely the compromising character of presenting
custom as if it were religious prescription, and will be very uneasy about the
blurring of boundaries.
I would have no difficulty with people being able, by agreement, to opt into private religious legal systems, if it suited their purposes – it seems to work with Beth Din – but
how do you ensure that the consent to jurisdiction is genuine?
I think I must come clean and say that I am not postulating a detailed scheme
but raising a question about what the most fruitful kinds of relationship might
be between the law of the state and what I have been calling ‘supplementary jurisdiction’. But I think – and I regard this as an open question – were there to be
further forms of accommodation, then there would need to be, I think, some
element of transparency of monitoring that expressed a co-operative relationship
rather than just parallel tracks.
I noticed that one of the questions that was posted in advance was the very
simple one ‘Did I think that sharia could ever exist as a parallel legal system
in Britain?’ And I would want to say very firmly that I am not talking about
parallel systems, but about how the law of the land most fruitfully, least conflictually, accommodates practice, and that will, I think, involve a degree of transparency on the part of communal practice, which might help to answer that
question.
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What role do you feel that Islamic law can play in finding a solution to the Israel–
Palestine conflict?
This is where I feel that a good answer would either qualify me for the Nobel
Peace Prize or guarantee my assassination. Now, because those are somewhat
extreme alternatives, I shall give you a poor answer, because I do not know
what a good answer really is here. And the poor answer is, I think, along
these lines. The principles of Islamic law, as outlined by the Muslim jurists
I have read, are principles that lay heavy stress on dignity and respect; which,
even though they are crafted in the context of a good deal of fierce conflict, nonetheless retain a sense that the ‘otherness’ of the Other’s identity is not something
that can be extinguished by force. Now that is an ethical principle that
Islam holds entirely in common with Judaism and Christianity: the otherness
of the Other cannot be ironed out by force. I think that, in that sense, there is
a real convergence, which ought to help us to look at this, and other situations,
in depth.
Having said that, the level of convergence is so abstract and so general that it
is very hard indeed to apply. Yet, if that is the question – ‘What role can Islamic
law play?’ – I can only say that it will play the role that Jewish and Christian legal
and moral commitments also play in underlining the right of the Other to be; to
be there.
The medical profession has lost its complete self-regulatory role in as far as the decisions
of the General Medical Council are now, in law, sometimes overruled by a higher, nonmedical council. Should the secular law regulate, in a similar way, the regulatory
failures of religious organisations in dealing with fundamentalist practitioners, and
disallow them to practise where there is a public interest?
This illustrates, I think very interestingly, the point of public interest relating to
what I was saying earlier, about how we cannot settle down with a legal practice
that restricts – interferes with – anyone’s civil liberties. Now, I would take
‘public interest’ there as having to do with some kind of religious practice in
word or action, which has the effect of threatening or limiting the liberty or
the dignity of others. That is where we get into the very complex territory of
legislation about incitement to religious hatred as well.
I think there are certain things that the law of the land is bound to do with
extremist religious practitioners because, yes, there is a public interest.
However, I think it is something of a slippery slope if you imagine that the
law of the land can say that a certain kind of theology, let us say, is just inadmissible. I wish to spare you [Lord Phillips] and your colleagues some of the difficulties involved here, having read some of the legal disputes around the Free
Church of Scotland in the early twentieth century; and – saving your presence
and many other noble and learned presences – having read some of the
attempts of very well-meaning judges to disentangle the varieties of Calvinism
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in Scotland a hundred years ago, I would not really wish that on my worst
enemy. So the law cannot, I think, disentangle issues of theoretical commitment. It can take public interest, very broadly as I say, in word as well as
action, as a criterion for intervention.
Must we accommodate Islam, or not, as Christians?
Must we accommodate Islam, or not, as Christians? Must I love my Muslim
neighbour? Yes, without qualification or hesitation. Must I pretend to my
Muslim neighbour that I don’t believe my own faith? No, without hesitation
or qualification. Must I, as a citizen in a plural society, work for ways of living
constructively, rather than tensely or suspiciously, with my Muslim neighbour?
Yes, without qualification or hesitation.
Why are Muslims so scared to debate and question sharia law?
Well, I cannot speak for Muslims: there are quite a lot of them in the world and
I am not one of them. But I think that, precisely because of the convergence of
faith and custom in so many contexts, the way in which people construct and pin
down their identities becomes very much allied to these issues about how
disputes are resolved and what protocols are observed. And I think, therefore,
that there is an understandable sense, often confused and I would say misguided, that touching any bit of the cultural complex undermines your whole
identity. That has to do with the perceived political and social insecurity of
many Muslim communities in our world. And I have said it before – I will
say it again – the paradox is that, from the Western perspective, we frequently
see the Muslim world as powerful, aggressive, coherent and threatening. From
the other side of the world, the Muslim world (or a great deal of it) sees us as
powerful, coherent and threatening in very much the same way. Now, when
those are the perceptions, you do not have a very fertile ground for critical,
relaxed, long-term discussions of some legal and cultural issues, and I think
that is a question that cannot really be answered without looking at those
larger, global, political questions.
Is there a danger that, if religions rely on secular law to provide a safety net for where
human dignity is not protected by religious norms, that these norms are not reassessed
and re-evaluated as they should be?
I take it that that is a question about some of what was entailed in the last few
minutes of my lecture about ‘transforming accommodation’: that is, the way
in which a wider public discourse over time impacts on a religious community
as it thinks through its own standards and philosophies.
I think that, where there is a good communicative relationship involved –
where there is transparency – it is inevitable. And this may, again, seem threatening. It is inevitable that some of the questions raised in a wider society about the
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scope of human dignity will get raised within the subsidiary, the minority,
community. And that is uncomfortable, but it is part of our pluralist environment.
Do you think that the inclusion of some Islamic history in the national curriculum
could help generate a wider cultural understanding of Islam?
Mindful of the potential headlines, ‘Archbishop calls for Muslim history in
schools’, I think I would say two things. One is that of course there is already
some of that orientation going on in good curricula religious studies around
the place. I would hope that any teaching of British, European or global
history would contain a sensible amount of well-perspectived and proportioned
Islamic history as well; it is part of the story.
And just another word on that, because there is a bigger question. Partly
thanks to (our) post-sixteenth-century situation, it is quite easy for us now in
the modern West to forget that there is a high degree of shared history. A very
interesting book, some years ago, talked about the three successor states to the
Roman empire: the Byzantine empire, the Papacy and Islam; all Mediterranean
realities, disputing an imperial legacy that, in very, very different ways, they
were all exploiting, trading on, in certain respects. I think that it helps to remember that. It is not just the history of some world that is totally ‘Other’.
Are there not situations in which communal customs would merit recognition, regardless of religious authority?
I will assume that that is a question about good practice within religious communities from which the law of the land might learn. If so, I suspect that
there is something to be said there about the way in which unofficial styles of
mediation could be more widely adopted or encouraged by the law in general.
Why are we not asking similar questions of non-Abrahamic faiths, such as the increasingly marginalised Hindu society?
A very good question. I think that there are many, many people of Hindu
affiliation in this country who see themselves, understandably, as having been
rather ‘ruled out’ by the great focus, the great concentration, on issues around
Islam. And I do not think that that is healthy. I think that there are many
issues about how we relate to Hindu minorities here that need addressing.
The difference of course is that you are not there dealing with a single body
or a tradition, a shared practice of jurisprudence, in the way that you are
where Islam is concerned.
Contrary to the Archbishop’s suggestion, the state does not delegate legal authority to
Jewish religious courts, and Jewish law is not recognised by, or incorporated into,
English law. Why then does he think that Islam should be given unique status in challenging majority cultural and legal norms?
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I do not think I said, or at least I hope I did not say, that Jewish law was incorporated in any way into the law of the land; I am well aware that it is not. What
I mean is that there is an established, recognised practice in Orthodox Jewish
communities, particularly with regard to marital practice, which the law of the
land does not seek to override or replace, as I understand it. Now I am open
to correction on this because I am not a lawyer, but I used the analogy, not to
try and claim a privileged place for Islam – which I am not seeking to claim –
but simply to look for parallel situations where a highly developed, wellresourced and sophisticated system of communal law was, de facto at least,
embedded in our social practice.
How could the court obtain a full understanding of a female defendant or witness if
that person is covered entirely, or only has her eyes visible?
My views about the veil, as an outsider, are these. First of all, there is the routine
reminder that we are dealing here with cultural, customary readings of legal prescription, rather than a detailed order provision. But second, a degree of cultural
sensitivity is part of the ordinary good manners of a pluralist state, and there are
plenty of contexts where it seems to me unproblematic to grant that freedom.
And there are some contexts – going back to my earlier point – in which the
wearing of a full facial veil actively disadvantages others. The school-teaching
setting has been mentioned; the legal setting can be another one. And that is
where it becomes problematic and I would not see it as self-evidently right.
But, in saying that, whether in the school or in the law court, again one
needs to explore what the cultural sensitivities are that would make it difficult
and make the appropriate provision; for example, in certain cases, for a
woman wishing to wear the veil to be interviewed in some circumstances by
another woman, that kind of thing: ordinary cultural good manners in a
plural society.
Surely belief in God is a personal matter between the believer and the god in which he
believes. Why should this give the believer any rights vis à vis those who do not believe
in his god?
I do not think that belief in God does give the believer any rights over anyone
else. But because society recognises liberty of belief, the believer can claim
that measure of legal respect at least. God forbid, if you will allow the expression,
that any religious group should seek to be dictating – setting the agenda for a
society from the top down on behalf of a minority. When somebody from a religious community makes a bid in an argument in the public sphere, on religious
grounds, he or she is doing so, not because of any belief that there is a prescriptive right to override what anyone else believes, but because the law of our
society at the moment secures the liberty to say these things as part of public
argument.
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But I would just add a little qualification to the way in which the question is
phrased. Yes, the believer relates in free and personal ways to the god he or she
believes in. At the same time, as my lecture rather takes for granted, no religious
believer lives in a vacuum and most of the major religious traditions of the world
would say that your belief, your relationship with God, is inextricably tied up
with how you relate to other believers, to a tradition and to a community practice.
That is not to say that that gives it any more public status or power to dictate;
simply to say that that is the nature of belief as many understand it.
Do you foresee a time when people domiciled in this country, whose religion permits
polygamy, will be allowed to marry polygamously in this country, and would you be
content with that?
No, I do not think I would. Again, as a number of Muslim scholars have pointed
out, the prescriptions about polygamy in the Qur’an are permissive, not mandatory. In other words, nobody has to have more than one wife. In that sense,
I would say that it is never going to be a question of a religious duty demanding
respect from the law of the land. And because most aspects of our public law
assume, as axiomatic, certain attitudes to the rights of women that are not
readily compatible with the practice of polygamy, I cannot see this an option.
If the state was to acknowledge the legal status of sharia law in whatever respect, would it
not be appropriate for the monarch to become Defender of the Faiths? [laughter]
I get asked this from time to time. My fallback reply (and don’t worry there will
be another one in a moment) has tended to be: the title ‘Defender of the Faith’ is
one that has a very specific historical setting, and I do not believe in revising historical titles on the hoof.
But that the British monarchy should, as part of its responsibility for the cohesion of our society, take seriously the reality of corporate faith and, in certain circumstances speak on its behalf in the most general way, yes.
Looking at this society, which is spiralling out of control in terms of moral or behavioural conducts that are embedded in both Christian and Islamic jurisdiction, do
you believe that interfaith intervention is the solution to restoring the diminishing
moral fibre of this imperialistic society?
There is a premise there, I think, but not one with which I would quarrel
too violently. That is to say, I think we are a fragmented and fragmenting
society in all kinds of ways, and we probably ought to be more rather than
less anxious about some aspects of that. But that does mean that certain kinds
of collaboration on issues of common concern are going to be socially very
important.
About three years ago we had a meeting at Lambeth Palace for a number of
(I hope representative) faith leaders, in which we discussed some of the anxieties
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that we shared. Anxieties around education, and around the security of children;
anxieties around the infrastructure of communities; and anxieties around the
environmental crisis. And we spoke there of how we needed to develop better
ways of consulting, speaking and acting across these boundaries. It is quite
hard to bring this into practice, I must admit, but particularly in the
Christian–Muslim context, I would point to the work of the Christian–
Muslim Forum in this country, which has, in some areas, precisely taken up
some of these issues of community regeneration and cohesion.
The lecture and the answers to questions are # Rowan Williams 2008
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