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for invention.292 However, this analysis does not stand up to reality 
because the more likely result is the one which really did occur, 
specifically, an agreement between Bayer and the U.S. government 
which precluded any action under the power of eminent domain.293 The 
government wanted access to the technology that Bayer held. When the 
threat of a taking seemed real, Bayer found incentive to meet the needs 
of the nation in a time of emergency. 

Incentives for invention come in profits. Bayer is reported to earn 
$1 billion per year on Cipro®.294 It is reasonable to infer that such profits 
inspired Bayer to recognize the value of agreeing to lower its prices and 
to increase its output to meet the short-term emergency demand for 
Cipro® made by the government in October 2001. It is also reasonable 
to infer that there is incentive from such profits to continue the R&D 
which leads to them-even though such a demand and an emergency 
compromise may actually introduce itself. Agricultural 
biotechnological firms, for example Monsanto, are some of the most 
profitable companies in the world. 295 It is just as reasonable to infer that 
Monsanto's interest in preempting the government's use of its eminent 
domain power in time of a recognized emergency outweighs an 
inference that Monsanto will cease the R&D of new technologies and 
products. 

If the United States made it clear to the biotechnological and 
chemical firms in the pharmaceutical and agricultural research and 
development industries that a policy centered around the power of 
eminent domain is on the table to treat international and national 
emergencies, they will not likely be motivated to cease operations, but 
will merely plan to avoid such a reality.296 Thus, access to patented 
technology through the power of eminent domain, creating compulsory 

292. See discussion supra Part IV.B. l. 
293. Keith Bradsher, A Nation Challenged: The Cost; Bayer Agrees to Charge 

Government a Lower Price for Anthrax, N.Y. TIMES, Oct. 25, 2001, at B8 (emphasis 
supplied). I do not question Professor Cahoy's analysis of the government's hypothetical 
"Just Compensation"; his work, no doubt, established a most accurate conclusion. I do, 
however, observe that the "real world" is what actually happened, and therefore find the 
power of eminent domain most effective in meeting a national emergency, whether it is 
ultimately utilized or not. 

294. Margaret Cronin Fisk, Bayer Accused of Illegal Deal to Suppress Generic 
Versions of Cipro, FULTON COUNTY DAILY REPORT, Oct. 25, 2001, available at LexisNexis. 

295. See Serageldin, supra note 25. 
296. Paul Janicke, Current State of US. Patent Law Regarding Infringement of Drug 

Patents by the Government, University of Houston Law Center, 
http://www.law.uh.edu/healthlaw/perspectives/Food/011207Current.html (last visited Nov. 
30, 2005). 
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licenses, under situations of serious emergency, will act as an incentive 
itself. The power of eminent domain can assist and treat the problem of 
food insecurity, and at the same time will not hinder our society from 
moving forward. 

CONCLUSION 

The power of the eminent domain should be used to improve 
access to agricultural biotechnological research tools. The balance of 
access to technology in times of emergency outweighs the public 
interest in maintaining the incentives for invention and innovation 
because of the multitude of human lives that are potentially at stake. 

What is more, the actual incentive to preempt any moves made by 
the U.S. government in this regard, as was the case for Bayer with 
Cipro®, will likely obviate any need for such patent appropriations. By 
announcing a clear policy embodying the power of eminent domain to 
utilize patented biotechnological research tool technology in times of 
emergency, the United States could raise the awareness of the severity 
of the global problem of chronic hunger caused by severe food 
insecurity. A problem where more than 800 million people are 
chronically hungry, 1.2 billion live on less than a dollar a day, and more 
than 30,000 children die every single day.297 

There is a potential for a global security catastrophe and treating 
food insecurity through improvements in agricultural productivity is one 
sure way to keep Malthusian prophecies at rest. Therefore, the power of 
eminent domain is an efficient way to treat a food security emergency 
and ensure that "all people, at all times, have physical and economic 
access to sufficient, safe and nutritious food," for the continued security 
of us all.298 

297. MILLENNIUM CAMPAIGN, supra note 48, at Goal I: Eradicate Extreme Poverty and 
Hunger. 

298. WORLD FOOD SUMMIT, supra note 1. 
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