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m Transparency. FOIA does not apply to the records of private
entities. However, if the ownership of records is transferred to a
government agency, such records are likely to be ‘“agency records”
subject to disclosure through FOIA. The Department of Energy
Acquisition Regulation provides:

Except [records on personnel, confidential financial matters,
operations not related to (the Department of Energy), legal matters,
and some aspects of technology, intellectual property, and
procurement], . . . all records acquired or generated by the contractor
in its performance of this contract shall be the property of the
Government and shall be delivered to the Government or otherwise
disposed of by the contractor either as the contracting officer may
from time to time direct during the progress of the work or, in any
event, as the contracting officer shall direct upon completion or
termination of the contract.”®

These are important steps to apply administrative law norms and
constraints to the performance of outsourced government work. But
they are limited in scope. Contemporary public administrative
doctrine’s emphasis on competitive sourcing and outsourcing clearly
threatens the administrative law regime that, beginning in 1946, has
done a great deal to make public bureaucracies in the United States
more compatible with the nation’s democratic-constitutional political
institutions.

CONCLUSION: AN “APA” FOR OUTSOURCED GOVERNMENT WORK?

In 1987, an early advocate of outsourcing government functions,
E.S. Savas, called privatization “the key to better government.”” A few
years later, outsourcing became a core tenet of the reinventing
government movement’s promise to make governments “work better
and cost less.” In 2001, the President’s Management Agenda promoted
competitive sourcing to raise the level of sophistication in deciding
whether to outsource. Reformers from Savas to former Vice President
Al Gore to President George W. Bush have put much emphasis on
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“improving the way government does business.”’

But do outsourcing and competitive sourcing improve the way
government does government? This question can only be answered by
entering the value of administrative law requirements into the equation
when government considers outsourcing or competitive sourcing its
functions. The federal and state courts as well as federal acquisition
professionals are incrementally putting individual rights and
transparency into such equations. However, the scope of outsourcing is
now so vast that a more comprehensive and systematic approach may be
warranted. Perhaps the time has come to join experts in administrative
law with administrative reformers in an effort to determine whether the
equivalent of an APA for outsourced government functions is
warranted, and if so, to draft a model statute for federal, state, and local
government.
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