




2005] Public Administration and Administrative Law 187 

provision clearly protects individuals against the disclosure of their 
personal information by contractors, other than for "routine use," 
defined as "for a purpose which is compatible with the purpose for 
which it was collected."73 As a practical matter however, it may not 
prevent agencies from contracting private entities to collect 
information that the agencies could not legally collect on their own. 

Privacy Act: 
As prescribed in [Federal Acquisition Regulation] 24.104, insert the following clause in 
solicitations and contracts, when the design, development or operation of a system of 
records on individuals is required to accomplish agency function: 

Privacy Act (Apr 1984) 
(a) The Contractor agrees to-

(1) Comply with the Privacy Act of 1974 (the Act) and the agency rules and 
regulations issued under the Act in the design, development, or operation of any 
system of records on individuals to accomplish an agency function when the contrast 
specifically identifies -

(i) The systems ofrecords; and 
(ii) The design, development, or operation work that the contractor is to perform; 

(2) Include the Privacy Act notification contained in this contract in every 
solicitation and resulting subcontract and in every subcontract awarded without a 
solicitation, when the work statement in the proposed subcontract requires the 
redesign, development, or operation of a system of records on individuals that is 
subject to the Act; and 
(3) Include this clause, including this paragraph (3), in all subcontracts awarded 
under this contract which requires the design, development, or operation of such a 
system of records. 

(b) In the event of violations of the Act, a civil action may be brought against the agency 
involved when the violation concerns the design, development, or operation of a system of 
records on individuals to accomplish an agency function, and criminal penalties may be 
imposed upon the officers or employees of the agency when the violation concerns the 
operation of a system of records on individuals to accomplish an agency function. For 
purposes of the Act, when the contract is for the operation of a system of records on 
individuals to accomplish an agency function, the Contractor is considered to be an 
employee of the agency. 
(c)(l) "Operation of a system ofrecords," as used in this clause, means performance of any 
of the activities associated with maintaining the system of records, including the collection, 
use, and dissemination of records. 

(2) "Record," as used in this clause, means any item, collection, or grouping of 
information about an individual that is maintained by an agency, including, but not 
limited to, education, financial transactions, medical history, and criminal or 
employment history and that contains the person's name, or the identifying number, 
symbol, or other identifying particular assigned to the individual, such as a 
fingerprint or voiceprint or a photograph. 
(3) "System of records on individuals," as used in this clause, means a group of any 
records under the control of any agency from which information is retrieved by the 
name of the individual or by some identifying number, symbol, or other identifying 
particular assigned to the individual. 

(End of clause), 
available at http://www.arnet.gov/far/current/html/52_223 �~�2�2�6�.�h�t�m�l� (last visited Dec. 30, 
2005). 

73. Privacy Act, 5 U.S.C. § 552a (b)(l-12); (a)(7). 
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• Transparency. FOIA does not apply to the records of private 
entities. However, if the ownership of records is transferred to a 
government agency, such records are likely to be "agency records" 
subject to disclosure through FOIA. The Department of Energy 
Acquisition Regulation provides: 

Except [records on personnel, confidential financial matters, 
operations not related to (the Department of Energy), legal matters, 
and some aspects of technology, intellectual property, and 
procurement], . . . all records acquired or generated by the contractor 
in its performance of this contract shall be the property of the 
Government and shall be delivered to the Government or otherwise 
disposed of by the contractor either as the contracting officer may 
from time to time direct during the progress of the work or, in any 
event, as the contracting officer shall direct upon completion or 
termination of the contract. 74 

These are important steps to apply administrative law norms and 
constraints to the performance of outsourced government work. But 
they are limited in scope. Contemporary public administrative 
doctrine's emphasis on competitive sourcing and outsourcing clearly 
threatens the administrative law regime that, beginning in 1946, has 
done a great deal to make public bureaucracies in the United States 
more compatible with the nation's democratic-constitutional political 
institutions. 

CONCLUSION: AN "APA" FOR OUTSOURCED GOVERNMENT WORK? 

In 1987, an early advocate of outsourcing government functions, 
E.S. Savas, called privatization "the key to better government."75 A few 
years later, outsourcing became a core tenet of the reinventing 
government movement's promise to make governments "work better 
and cost less." In 2001, the President's Management Agenda promoted 
competitive sourcing to raise the level of sophistication in deciding 
whether to outsource. Reformers from Savas to former Vice President 
Al Gore to President George W. Bush have put much emphasis on 

74. Department of Energy Acquisition Regulation: Access to and Ownership of 
Records, 48 C.F.R. §9.970.5204-3 (2004) available at 
http:! /professionals. pr .doe.gov /ma5/MA-
5\Veb .nsf/b9a5371a6387d5bf85256a5d0058e259/f6ec030ffe98d7a905256b450045904c?Op 
enDocument (last visited Dec. 30, 2005). 

75. E.S. SAVAS, PRIVATIZATION: THE KEY TO BETTER GOVERNMENT (1987). 
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"improving the way government does business. "76 

But do outsourcing and competitive sourcing improve the way 
government does government? This question can only be answered by 
entering the value of administrative law requirements into the equation 
when government considers outsourcing or competitive sourcing its 
functions. The federal and state courts as well as federal acquisition 
professionals are incrementally putting individual rights and 
transparency into such equations. However, the scope of outsourcing is 
now so vast that a more comprehensive and systematic approach may be 
warranted. Perhaps the time has come to join experts in administrative 
law with administrative reformers in an effort to determine whether the 
equivalent of an AP A for outsourced government functions is 
warranted, and if so, to draft a model statute for federal, state, and local 
government. 

76. GORE, supra note 38, at iv. 
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