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public trustee concept is the foundation of broadcast content 
regulation in the United States. 

The policies of the Communications Act are echoed in the 
MacBride Report General Recommendations. The MacBride Com­
mission urges that the geostationary orbit is a scarce natural 
resource, that it is beyond private and sovereign appropriation, 
and that its development must be for the common good of all per­
sons.106 The MacBride Commission insists that access to the geo­
stationary orbit and DBS technology be enjoyed equally by all 
states and that those engaging in DBS operations not do so solely 
for partisan, national or financial purposes.101 

Similarity between the policies of the Communications Act 
and the recommendations of the MacBride Report should not be 
surprising, since the 1934 Congress and the MacBride Commission 
faced similar sets of technological and political constraints, albeit 
one with terrestrial technology and the other with space technol­
ogy. In both instances the new technology required a high degree 
of centralized coordination and had to be implemented over a large 
land mass containing multiple political units. In both instances the 
new service would affect people from diverse regions having dif­
ferent local needs, interests and tastes. Both the 1934 Congress 
and the MacBride Commission appreciated the great educational 
and entertainment potential of the new technology, as well as the 
risks of political abuse. And both explicitly recognized the need 
for some compromise of the absolute right to communicate by the 
new technology as a practical condition precedent to its implemen­
tation. Given these policy similarities between the Communica­
tions Act and the MacBride Report recommendations, one would 
expect that domestic administrative rules and intiatives might be 
responsive to certain of the MacBride Commission's concerns. 

A. Narrowing the Communication Gap Between Rich and Poor 

A fundamental theme of the MacBride Report is the need to 
eliminate among individuals and nations the gross material in-

from requiring a licensee to share his frequency with others and to conduct himself 
as a proxy or fiduciary with obligations to present those views and voices which 
are representative of his community and which would otherwise, by necessity, be 
barred from the airwaves. 

Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 389 (1969). 
106. MACBRIDE REPORT, supra note 49, at 12-13. 
107. Id. at 10, 96-99, 152-55, 260. 
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equalities which threaten international peace.108 The MacBride 
Commission believes that widely unequal access to communication 
technology perpetuates material disadvantage and dependency; 
thus the Commission recommends the development of new com­
munication opportunities as a principal means of promoting inde­
pendence and self-reliance.109 The U.S. has sought to reduce dis­
parities in access to communication technology based on wealth. 
The FCC has long attempted to provide parity of broadcast ser­
vice between rural and urban communities and between small and 
large cities through various schemes of cross-subsidization and 
licensing preferences.110 

The FCC has confronted problems of urban income disparity 
in formulating rules for the wiring of major cities for cable televi­
sion. The FCC was rightly concerned that cable television com­
panies, if left to their own choice, would wire the more affluent, 
and disregard the poorer sections of the city. The FCC sought to 
avoid this inequality by requiring review of cable installation 
plans and timetables before granting franchises, and by offering 
positive financial incentives to companies wiring disadvantaged 
areas on an equivalent priority basis.111 The FCC, followed by 
state government agencies, has also sought to increase equality of 
access to cable television technology by requiring cable fran­
chisees to provide studio production facilities and channel time, 
without cost and on a nondiscriminatory basis, to all persons and 
groups in the community.112 

Less often appreciated but arguably the greatest source of 
wealth equalization with respect to mass communication services 
is the zero cost of broadcast programming. Broadcasting in the 
U.S. today is free, a public good available to rich and poor alike. 
No program production tax is levied upon the sale of television 

108. See generally, MACBRIDE REPORT, supra note 49, at 96-111, 123-34, 253-72. 
109. Id. at 254-58. 
110. G. GROSS & J. HERRING, TELECOMMUNICATIONS: ECONOMICS AND REGULATIONS 326 

(1936); L. Johnson, Communication Satellites and Telephone Rates: Problems of Govern­
ment Regulation, Rand Memorandum RM-12845-NASA, 14, 28 (1961); Policy Statement to 
Section 307(b) Considerations for Standard Broadcast Facilities Involving Suburban Com­
munities, 2 F.C.C.2d 190 (1965); Pasadena Broadcasting Co. v. FCC, 555 F.2d 1046 (D.C. Cir. 
1977). 

111. 47 C.F.R. § 76.31(a)(2) (1980). 
112. Cable Television Report and Order, 36 F.C.C.2d 143, rev'd by FCC v. Midwest 

Video Corp., 440 U.S. 689 (1979). See also, Channels and Facilities for Locally Originated 
Educational and Public Service Programming, Docket No. 90174 (New York Commission on 
Cable Television). 
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equipment, nor are direct or indirect charges levied for the recep­
tion of service. The primacy of free broadcasting in the U.S. com­
munication system has often been affirmed.113 

The miracle of costless broadcasting, an essential element of 
education and entertainment in contemporary U.S. society, results 
from reliance upon commercial sponsorship to finance production 
costs. Reliance upon a private capital base to finance U.S. broad­
cast services has not resulted in wealth discrimination with 
respect to use and enjoyment, but rather has allowed for shared 
access and experience across all income divisions. In contrast, pro­
gramming by the public broadcasting system in the U.S. has been 
widely criticized on behalf of low income and minority persons. It 
is claimed that public broadcasting is elitist, that it programs ex­
clusively for upper middle class audiences, and that it is a govern­
ment subsidy to the rich.114 

Domestic experience with regard to commercial broadcasting 
is therefore directly at odds with the bias of the MacBride Report 
against the private sector. The MacBride Commission found that 
"[t]he social effects of the commercialization of the mass media are 
a major concern in policy formulation and decisionmaking by 
private and public bodies," and recommended that "[i]n expanding 
communication systems, preference should be given to noncom-

113. See, e.g., Cable Television Report and Order, 36 F.C.C.2d 143, 164-65, rev'd by 
·F.C.C. v. Midwest Video Corp. 440 U.S. 689 (1979). See also Wiley, Introduction, Com­
munications Law: Policy and Problems, 61 VA. L. REV. 465, 468 (1975). 

114. The dissatisfaction has been cogently expressed by FCC Commissioner Benjamin 
L. Hooks, who wrote in his dissenting opinion in Puerto Rican Media Action and Educa­
tional Council, Inc., 51 F .C.C.2d 1178 (1975): 

By styling itself, preponderantly, as a Harvard liberal arts course, public broad­
casting has forsaken those less privileged and influential whose cultural and educa­
tional needs are far more on a "street academy" or community college scale .... 
Public television, without the legal or moral right to do so, has become the Cauca­
sian intellectual's home entertainment game. 

Id. at 1199 (footnote omitted). The reasons for public broadcasting's failure, or partial 
failure, to meet its mandate of local and minority service are complex, but one major cause 
is the lack of money. Federal funding cutbacks begun under the Nixon Administration will 
be intensified in the Reagan Administration. Program choices are constrained by inade­
quate budgets; locally-owned and land grant college-based public broadcasting stations can't 
affort to undertake programming themselves, but must acquire it from centralized sources 
via auction. See note 41, supra. It should not be assumed that such purchase of a program is 
necessarily a good indication of its popularity or desirability: for example, in the 1974-75 
season programming auction, "[a]fter several rounds of bids, the top choice turned out to be 
Japanese Film Festival, apparently because it was one of the least expensive offerings." S. 
HEAD, BROADCASTING IN AMERICA 188 (3d. ed. 1976). See also, Chapman, Down with Public 
Television, HARPER'S, Aug. 1979, at 77. 
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mercial forms of mass communication."115 While few would deny 
the need for some noncommercial mass media in society, the bene­
fits derived from commercial mass media should not be underesti­
mated, nor should its adverse societal impact be overestimated. 
Mr. Elie Abel, the U.S. representative on the MacBride Commis­
sion, commented that "[a]t no time [had] the commission seen 
evidence adduced in support of the notion that market and com­
mercial considerations necessarily exert a negative effect upon 
communication flows." 116 He further asserted that the MacBride 
Commission is aware of the benefits of an independent media, and 
that "market mechanisms play an increasingly important role [in 
the media] today even in so-called planned economies."117 Mr. Abel 
cited support of courageous journalism as a benefit of commercial 
mass media; he could also have added the wealth equalization to 
which commercial media has contributed. 

B. Control of Commercial Content and Private Access to DBS 
Technology 

Reliance upon a private capital base and commercial sponsor­
ship to finance DBS programming services is possible without ig­
noring the MacBride Commission's concern over the commer­
cialization of the mass media and the potential for private abuse. 
U.S. domestic law has also addressed these concerns. Historically, 
commercial speech has been subject to far greater government 
regulation in the U.S. than has political or other speech.118 This dif­
ference in the degree of first amendment protection has been 
justified by proposing a basic distinction between communication 
for the purpose of pecuniary profit and exchange of money, and 
communication for the purposes of intellectual provocation or the 
exchange of ideas.119 While recent Supreme Court cases suggest a 

115. MACBRIDE REPORT, supra note 49, at 260. 
116. Id. at 260 n.1. 
117. Id. 
118. Valentine v. Chrestensen, 316 U.S. 52 (1942). 
119. Pittsburgh Press Co. v. Pittsburgh Comm'n on Human Relations, 413 U.S. 376 

(1973). 
Insisting that the exchange of information is as important in the commercial 

realm as in any other, the newspaper here would have us abrogate the distinction 
between commercial and other speech .... Any First Amendment interest which 
might be served by advertising an ordinary commercial proposal and which might 
arguably outweigh the governmental interest supporting the regulation is 
altogether absent when the commercial activity itself is illegal and the restriction 
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narrowing of the gap between commercial and political speech, 
with commercial speech receiving greater protections than for­
merly, important distinctions allowing time, place and manner reg­
ulation of commercial speech, especially broadcast, persist.120 

Paid commercial broadcast advertisements are subject to 
both FCC and Federal Trade Commission (FTC) scrutiny.121 The 
FTC monitors the accuracy and truthfulness of broadcast adver­
tisements and has the power to ban misleading commercials and to 
compel sponsor retraction of false claims.122 The FCC has largely 
been concerned with problems of excessive commercialization by 
broadcast stations123 and broader public interest concerns regard­
ing the content and conduct of broadca.st advertising. For exam­
ple, the FCC, and later Congress, prohibited the broadcast of ciga­
rette advertising;124 and the Gommission has studied at length the 
problems of advertising associated with children's television pro-

on advertising is incidential to a valid limitation on economic activity. 
Id. at 388-89. These remaining discrepancies in constitutional status are premised upon the 
assumption that commercial speech, since it is motivated by pecuniary profit, js more "hardy" 
than political speech and, therefore, less likely to wilt in the chill of government regulation. 

120. See Bates v. State Bar of Arizona, 433 U.S. 350 (1977), where the Court discusses 
the permissible time, place and manner restrictions on advertising by attorneys and states 
that "the special problems of advertising on the electronic broadcasting media will warrant 
special consideration." Id. at 384. See also Bigelow v. Virginia, 421 U.S. 809 (1975); Virginia 
State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748 (1976). 

121. See Licensee Responsibility with Respect to the Broadcast of False, Misleading or 
Deceptive Advertising, 32 F.C.C.2d 396 (1961); Westinghouse Broadcasting Co., 27 RAD. 
REG. 2d (P & F) 670 (1973); W. JONES, ELECTRONIC MASS MEDIA, 276-79 (2d ed. 1979). 

122. See Licensee Responsibility, supra note 121, at 400, 404, 405; FTC Statement on 
Broadcast Ratings, 1 F.C.C.2d 1078 (1965); K Mart Enterprises, Inc., 3 TRADE REG. REP. 
(CCH) 1 20,661 (1974); Warner-Lambert Co. v. Federal Trade Comm., 562 F.2d 749 (D.C. Cir. 
1977), cert. denied, 435 U.S. 950 (1978). 

123. See AM-FM Program Forms, 30 Fed. Reg. 10,195 (1965); Television Program 
Forms, 31 Fed. Reg. 13,228 (1966), suggesting a maximum of 18 minutes per hour of commer­
cial messages for AM and FM and a maximum of 16 minutes per hour for TV. In reliance 
upon competitive market forces to check excess commercialization, the FCC eliminated the 
guidelines as to AM and FM in its recent Radio Deregulation rules, supra note 18. The 
guidelines as to TV continue to apply. See WNJU-TV Broadcasting Corp., 57 F.C.C.2d 394 
(1975). In addition, FCC rules delegating authority to the Broadcasting Bureau include 
guidelines on the percentage of broadcast time to be devoted by television to non-commer­
ical, non-entertainment programming. 47 C.F.R. § 0.281(a)(8) (1980). 

124. "After January 1, 1971, it shall be unlawful to advertise cigarettes in any medium 
of electronic communication subject to the jurisdiction of the F.C.C." Public Health 
Cigarette Smoking Act of 1969, 15 U.S.C. § 1335 (1976). The constitutionality of the prohibi­
tion was upheld in Capital Broadcasting Co. v. Mitchell, 333 F. Supp. 582 (D.D.C. 1971), aff'd 
sub nom. Capital Broadcasting Co. v. Kleindienst, 405 U.S. 1000 (1972). 
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gramming and has prohibited practices which tended to confuse 
the programming and commercials in the child's mind.125 

Similar safeguards would be necessary if there is to be pri­
vate commercial access to DBS technology. Inquiry by an interna­
tional organization into the commercial advertising practices 
which a private applicant proposes to follow, both as to the types 
of commercial messages to be presented and the manner of 
presentation, would clearly seem appropriate. Applicants limiting 
commercial messages to announcements of support for program 
funding, or to institutional advertising to promote national, firm 
or industry goodwill, might be preferred over applicants propos­
ing product advertising. There might also be selectivity as to the 
particular products to be sold via DBS service. Review of the ac­
curacy and the truthfulness of DBS advertisements and the 
authority to ban misleading commercials and/or to compel sponsor 
retraction would clearly be necessary .126 

Additionally, the MacBride Report recommends consideration 
of ways to reduce the influence of commercial mass media on na­
tional and international political processes.127 U.S. communication 

125. See Children's Television Report and Policy Statement, supra note 90. 
On the basis of the information gathered in the course of the Commission's in­

quiry, it has become apparent that children, especially young children, have con­
siderable difficulty distinguishing commercial matter from program matter .... 
Special measures should, therefore, be taken by licensees to insure that an ade­
quate separation is maintained on programs designed for children. 

Id. at ,,47, 49. 
126. See notes 121 and 122, supra, and accompanying text. It may be very difficult, 

however, to go beyond this degree of regulation by applying, for example, fairness doctrine 
concepts to balance product advertisements. At one point, the FCC flirted with the imposi­
tion of the fairness doctrine on broadcast product advertisements on the theory that com­
mercials invariably emphasize only the positive aspects of a product, and the public has a 
right to know the negative aspects as well. Because every product has some negative 
aspects to someone, the Commission received a host of requests for enforcement against 
varied products. The definitional and administrative difficulties inherent in the attempt to 
balance the positive and negative aspects of every broadcast commercial caused the Com­
mission to redefine its position and limit the fairness doctrine to paid announcements 
presenting an express editorial opinion on a contemporary issue. Handling of Public Issues 
Under the Fairness Doctrine, supra note 85, Part III (Application of the Fairness Doctrine 
to the Broadcast of Paid Announcements), ,60. The FCC's reconsideration of the fairness 
doctrine as applied to paid announcements was upheld in Public Interest Research Group v. 
FCC, 522 F.2d 1060 (1st Cir. 1975). 

The Commission was also unwilling to adopt an FTC proposal providing access for pur­
poses of counter commercials, Matter of Handling Public Issues, Part III, supra, F2. See 
also National Citizens Comm. for Broadcasting v. FCC, 567 F.2d 1095 (D.C. Cir. 1977). 

127. MACBRIDE REPORT, supra note 49, at 260. 
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policy has been sensitive to political and propaganda use of com­
mercial access to television, and has sought to limit the use of 
television by commercial entities for purposes other than con­
sumer product sponsorship and promotion of company good will. 
Paid commercial editorials ("aditorials") trigger the fairness doc­
trine and subject broadcasters to regulatory oversight.128 For this 
reason, the three major U.S. networks have uniformly refused to 
accept paid editorial announcements by commercial entities. In­
deed, even official political parties have no right under U.S. law to 
purchase broadcast time to air their views. The Supreme Court 
had held, in a case involving the Democratic National Committee, 
that the national television networks can refuse to sell air time for 
general political advertisements and that nothing in the Com­
munications Act of 1934 nor the first amendment grants a right of 
access to political parties.129 In the opinion, Chief Justice Burger 
straightforwardly addressed the inequalities inherent in a right of 
paid political access to the broadcast media. The Court found that 
under such a scheme, the wealthy would have far greater oppor­
tunities than the poor to advance their views and establish 
political agendas, and that governmental attempts to devise com­
pensatory schemes would involve cumbersome and intolerable in­
volvement in daily broadcast programming.130 The Court concluded 
that the public right to know was better served by requiring 
broadcast licensees to be fair in their coverage of issues, rather 
than by allowing a right of access for a select few persons to pre­
sent their views.131 Similar limitations upon access by commercial 
and political entities to DBS technology under a private system 
would seem appropriate. 

C. Promoting Diversity and Choice in the Content of 
Communication 

Another major concern of the MacBride Report is that the 

128. Part III (Application of the Fairness Doctrine to the Broadcast of Paid An­
nouncements, Editorial Advertising), supra note 126. See Wilderness Society, 30 F.C.C.2d 
643 (1971), applying the fairness doctrine to paid commercial messages by ESSO on the need 
to develop Alaskan oil reserves and the lack of environmental damage. 

129. Columbia Broadcasting System, Inc. v. Democratic Nat'l Comm., 412 U.S. 94 
(1973). See generally, The Law of Political Broadcasting and Cablecasting, 69 F.C.C.2d 2209 
(1978). 

130. Columbia Broadcasting System, Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 
120-21, 127 (1973). 

131. Id. at 122-27. 
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mass media be responsive to the unique needs and interests of 
minority groups. The Report states: 

Diversity and choice in the content of communication are a 
precondition for democratic participation. Every individual and 
particular groups should be able to form judgments on the basis 
of a full range of information and a variety of messages and opin­
ions and have the opportunity to share these ideas with others. 
The development of decentralized and diversified media should 
provide larger opportunities for a real direct involvement of the 
people in communication processes.132 

132. MACBRIDE REPORT, supra note 49, at 266-67. It is important to note here that ongoing 
attempts are being made, with varying degrees of success, to meet this need. The Report 
mentions several regional cooperatives or news services, including CANA in the Caribbean 
and PANA in Africa, which have recently been organized or instituted. Others in the plan­
ning stages include an Asian network, a Latin American Feature agency and a network in­
volving the oil-producing countries and dealing primarily with problems and prospects in 
worldwide energy development. Id. at 85-86. 

LDC's are beginning to pool their resources for practical reasons as well as in fur­
therance of their goal to create a more balanced information flow. Communications under­
takings require increasingly complex technology. Resources are pooled to acquire equip­
ment, to train personnel (for example technicians, legal staffs, foreign correspondents and 
editors) and to secure satellite potential. 

There are also established and successful alternative international news services; the 
News Agency Pool of Non-Aligned Countries (Pool) and the Inter Press Service (IPS) have 
made gains and continue to develop. IPS, formed in 1964, is headquartered in Rome and in­
cludes regional (language-based) centers in Bogota, London and Tunis, and IPS Third 
World, centered in Panama. IPS included (as of 1978) eighteen national news services, and 
drew stories from a wealth of other (non-national) sources including the UN (and various of 
its agencies), the Pool, the World Council of Churches, and so on. The emphasis of IPS re­
porting is on continuing process rather than spot event; IPS stories are longer than conven­
tional news stories and provide in-depth coverage rather than (or in addition to) instant 
news. IPS seeks to develop 

[n]ew approaches to types of information to be transmitted ... [because] news of 
the social process is in short supply in stories of the traditional agencies .... IPS is 
trying to develop a kind of journalism "which focuses directly on the processes of 
development ... to provide systematic and procedural coverage of the successes 
and problems of development in the various Third World countries." 

Hester, Inter Press Service: News For and About the Third World, in THIRD WORLD MASS 
MEDIA: ISSUES, THEORY AND RESEARCH 83, 89 (1979), quoting Harris, The International Infor­
mation Order: Problems and Responses, Research and Information Unit IPS (January 1979). 

The Pool was formed in 1975 and three years later included more than fifty nations. Its 
focus, like IPS', is basically upon development within its service area. Pool's objectives in­
clude increasing cooperation and understanding among non-aligned and lesser developed na­
tions, and eliminating dependence on established news services. (The charges of "cultural 
imperialism" to which Western journalists react with such outrage are leveled, it should be 
mentioned, just as squarely at TASS as at UPI, AP and Reuters). 

Although the Third World would like to turn the one-way news and information flow into 
a balanced flow, there are clearly obstacles to the use by Western news services of the 
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Mentioned in the Report as deserving of particular consideration 
were the concerns of children, youth, and national, ethnic, religi­
ous and linquistic minorities.133 

Again, U.S. domestic law has addressed the same concerns 
and has sought to stimulate programming reflective of, and 
responsive to, minority life and needs. Chief Justice Burger has 
been a leading force in this area as well. In a landmark decision, 
which he rendered prior to his appointment to the Supreme Court, 
he held that private citizens and groups have standing (a right to 
participate and be heard) in hearings before the FCC and the 
courts to contest the renewal of broadcast stations' licenses.134 The 
case, which involved complaints of racial discrimination against a 
Mississippi television station, became precedent for many other 
minority groups to redress grievances against radio and television 
stations. Faced with the mutually unattractive prospect of pro-

stories provided by IPS, the Pool and other such organizations. First, while it has been 
charged that the developed countries simply don't care about the problems and concerns of 
LDCs, since their audiences are viewed simply as purchasers of a commodity (news), it has 
been maintained that very little foreign news, from whatever nation at whatever level of 
development, is included in domestic services. See remarks of M. Masmoudi and E. Abel, 
MACBRIDE REPORT, supra note 49, at 147 n.3, 148 n.2. 

Second, the nature of this news itself discourages such exchange. News which is 
politically engendered and/or is edited and designed to convey a certain impression or view­
point is not likely to find a warm reception from news services and audiences which seek un­
biased and factual reporting. It may be "that a balanced flow of news is an unrealistic expec­
tion, and that internal restrictions on views in the Third World is an important (and 
Western) explanation for a paucity of serious and vital news flowing to the West." Merrill, 
"The Free Flow of News" and "Western Communication Imperialism": Divergent Views 
on Ethical Issues' in THIRD WORLD MASS MEDIA: ISSUES, THEORY AND RESEARCH 27' 41 
(1979). Government-sponsored news reporting may simply contrast too starkly with the 
kind of investigative, sometimes anti-government, journalism to which many developed na­
tions have become accustomed. 

A third and related obstacle is the format of the news stories. The IPS/Pool emphasis 
on process is arguably necessary and even laudable, but Western audiences may not have 
the interest or desire to follow sustained, developmental journalism about areas and con­
cerns in which they are not involved. "Spot coverage" as developed by Western news ser­
vice probably responds to audience desires; the longer and in-depth stories from IPS or the 
Pool may fail to appeal simply because of format. 

Finally, although the gap is rapidly narrowing, the technical quality of programs 
prepared by smaller, less sophisticated services may be partly responsible for the reluc­
tance of the established international services to carry such programs. 

Whatever the causes, it is clear that although the Third World news services offer an 
important and valuable alternative to the established international services, a truthful and 
truly balanced flow from genuinely diverse sources is not yet a reality. 

133. MACBRIDE REPORT, supra note 49, at 168-69, 188. 
134. United Church of Christ v. FCC, 359 F.2d 994 (D.C. Cir. 1966). 
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longed litigation, broadcasters and minority citizen groups fre­
quently reach accommodation of interests through private nego­
tiations.135 Some of the major concerns which have been addressed 
in this ongoing dialogue include underrepresentation and stereo­
typing of groups in programming and inattentiveness or insen­
sitivity to minority cultural values. 

Other interest groups with more diffuse aims have also bene­
fited from the liberalization of the standing rules. Groups concerned 
with the quantity and quality of children's television program­
ming,136 with avoidance of sex and violence during family viewing 
hours, 137 and with the spread of spiritual or sectarian messages 
have all received favorable forums in the Commission and the 
courts.138 

The FCC licensing policies also reflect concern for minority 
needs and interests by seeking to increase minority ownership of 
broadcast stations through the provision of preferential tax treat­
ment of transfers to minority-controlled corporations.139 The Com­
mission has sought further to stimulate diverse program service 
by granting license preferences to Black and foreign language 
radio formats in certain markets. 

In these respects, U.S. domestic broadcast policy has em­
braced and encouraged the MacBride Report objectives of 
democratization of communication and the removal of obstacles to 
an open communication process and a free interchange of ideas, in­
formation and experience among equals, without dominance or dis­
crimination. The absolutist position asserted by the U.S. in inter-

135. See Agreements Between Broadcast Licensees and the Public, 57 F .C.C.2d 42 
(1975). 

136. See Children's Television Report and Policy Statement, supra note 90. 
137. See Report on the Broadcast of Violent, Indecent, and Obscene Material, 51 

F.C.C.2d 418 (1975). 
138. Religious programming poses special problems for the Commission. See Cox, The 

FCC, the Constitution and Religious Broadcast Programming, 34 GEO. WASH. L. REV. 196 
(1965); Lacey, The Electric Church: An F.C.C. - "Established" Institution? 31 FED. CoM. 
L.J. 235 (1979); Loevinger, Religious Liberty and Broadcasting, 33 GEO. WASH. L. REV. 631 
(1965). 

139. See, e.g., Statement on Policy of Minority Ownership, 68 F.C.C.2d 979 (1978); 
Clarification of Distress Sale Policy, 44 RAD. REG. 2d (P&F) 479 (1978). The FCC has also 
cooperated with the Equal Employment Opportunity Commission to encourage affirmative 
action programs for employment of minorities. See 47 C.F.R. § 73.2080 (1980). Licensee per­
formance under affirmative action programs is considered in conjunction with applications 
for license renewals. See EEO Processing Guidelines, 47 RAD. REG. 2d (P&F) 438 (1980). See 
also note 45, supra. 
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national forums is not only at wide variance with its own domestic 
policies, but in the long run may work against the U.S. interest in 
increasing transborder communication. The choice before the U.S. 
may be either to insist on the absolute freedom to communicate, in 
which case there may be no international DBS service, or to 
modify its policy and agree to popular controls not inconsistent 
with its domestic policies,140 in which case the people of the 
Western Hemisphere might for the first time share in the common 
cultural experience of broadcasting. 

X. CON CL US/ON 

This article advances a principle of fairness as an alternative 
to the polar positions of free flow and prior consent over interna­
tional satellite radio and television transmission, with specific 
reference to the upcoming 1983 Regional Administrative Radio 
Conference of Western Hemisphere countries to determine inter­
national DBS policy. Under the fairness principle, transborder 
satellite broadcasting would be both promoted and controlled by 
multinational public and private institutions. Although some prior 
consent would still be required under the fairness principle, coun­
tries would give their consent at the time they entered into inter­
national institutional arrangements to regulate DBS program­
ming, thus avoiding the problems of unilateral and per program 
censorship. It is concluded that adoption of the fairness principle 
by the U.S. in international DBS negotiations would be fully com­
patible with domestic constitutional values and administrative 
regulations, that the fairness principle has unique advantages as 
compared with the other proposed policies for DBS, and that it of­
fers the most promising route to implementation of transborder 
satellite communication in the Western Hemisphere. 

The fairness principle represents a common law, rather than 
code, approach to the problems of international DBS service and is 

140. See remarks of Abram Chayes in Control of Program Content, supra note 48, at 
40-67. 

[W]e have all departed a long way from the free flow of information concept as 
an absolute principle and we are talking practicalities. All of us have a somewhat dif­
ferent view of practicality, but I think it is time to go back to what ... is the best 
strategy for increasing the free flow of information .... Is it to try to impose our 
moral absolutist view all around the world? Or is it to try to get something going 
that we can expand and build up? 

Id. at 65. 
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more easily implemented on a regional level. Nonetheless, agree­
ment among Western Hemisphere countries on the objectives and 
institutional arrangements necessary for commencement of trans­
border broadcasting will take time and is unlikely to be achieved 
by the 1983 RARC. This lag in consensus is particularly troubling, 
since any initial structural or operational decisions made at the 
1983 RARC regarding DBS service may, like initial decisions re­
garding other mass communication technology, have an enduring 
impact and preclude future policy options. For this reason it is 
suggested that some orbital assignments and transmitting fre­
quencies be reserved expressly for international DBS service to 
the people of the Americas at the 1983 RARC. Structural reserva­
tions for international DBS service would not only protect cross­
border communication from foreclosure by national interests, but 
would also serve to spur creative collaboration to utilize these 
resources. 

The potential of international DBS radio and television to ad­
vance common understanding and respect among people of dif­
ferent nations and cultures is great. Each generation of mass com­
munication technology, from the advent of AM radio, has expanded 
social communities and produced new appreciation of the common 
needs and interests of people. With DBS technology, we are poised 
on the threshold of international communities and the realization 
of a better world order. Indeed, fulfillment of our present technolo­
gical potential for cross-cultural communication may be our best 
hope to avoid military confrontation. Why then, with the oppor­
tunities so rich and the aJternatives so grave, have the nations of 
the world made so little progress in almost a quarter of a century 
toward accommodation on DBS policy? It would seem that there is 
a deeply felt concern (if not a fear) shared by developed and devel­
oping nations alike over the long term impact of radio and televi­
sion. No country can be certain of how modern mass communica­
tion systems will affect social and political structures, or of how 
people possessed of more information and freedom of choice will 
choose to organize their society and to interact in the global com­
munity. On another level, there may also be an individual ethical 
uncertainty which has undermined accommodation. Morality, after 
all, has meaning only in the choices of free and informed men and 
women. No one can be certain of the moral code by which free per­
sons will exercise their freedom in the future. 
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These governmental and individual uncertainties are easily 
understandable and have been present at each stage of mass com­
munication development. Solutions to these obstacles in the past 
have come not so much from political negotiations as from a 
shared faith in the future-faith in the promise of the technology 
and faith in the common sense and compassion of people in the 
utilization of new communication resources. Of all the nations of 
the world, the U.S. should have confidence in the future of tele­
communications technology and faith in freedom of information 
and individual choice. 
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