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the entrepreneurial zeal of Americans to go into Canada hasn't been 
dampened. 

PROF. BARCEL6: Are there other questions? Over here. 
MR. KOEHLER: I might comment first on U.S. investment in 

Canada. Historically, in the last five or six years, investment in 
Canada has declined dramatically over what it was in 1955. I would 
like Mr. Spence to expand his comments on the potential extraterri
torial reach of the Foreign Investment Review Act as it might affect 
non-Canadian takeovers of the parent company. Someone hypoth
esized the takeover of General Motors. I wonder if you could expand 
on that? 

MR. SPENCE: I think that's the same point that Mr. Connell 
raised earlier. I mentioned in my remarks that there's a provision 
in the Act which says that a parent corporation is deemed to carry 
on the business of its subsidiary.42 Accordingly, where the shares of 
the parent corporation are purchased, that corporation which is 
being acquired, which may be a U.S. corporation, may be a corpora
tion anywhere, and the effect of that acquisition of those foreign 
shares under the Act, it is argued, is to give rise to a deemed acquisi
tion of the Canadian business which is carried on by the Canadian 
subsidiary. That would mean in effect that if control of the U.S. 
parent corporation is acquired by someone else, and it has interests 
in various places throughout the world, including Canada, then by 
reason of the Canadian business enterprise being part of its world
wide operations, that transaction is, to that extent, subject to review 
under the Act. 

I mentioned earlier that where such transactions are reviewed, 
there is really no interest taken in the other arrangements except as 
they form part of the information about the prospects for the way 
in which the business may be carried on in Canada. The interest is 
really only in the Canadian aspect of the deal. I suppose one of the 
difficulties that this provision has for investors is that frequently the 
Canadian aspect of the transaction is minor, to overstate it, in com
parison with the entire package. From the perspective of the pur
chaser, it may look like the tail is wagging the dog. For that reason 
people have frequently suggested that this application of the Act is, 
to put it mildly, not a good thing. 

However, I think there is a different view that can be taken 
from a Canadian perspective, which is that if it is accepted that the 

42. Foreign Investment Review Act, Can. Stat. c. 46, § 3 (1973). 
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acquisition of an operating Canadian business is a matter of concern 
under the statute, then it's arguable that it should apply whether 
that operating business is already part of a multinational network 
or happens to be a freestanding or a separate business. I think there 
are two views on the thing. 

PROF. BARCEL6: We'll take time for one more question, and 
then I think we'll have to adjourn. 

MR. RussELL: I don't want to ask a question, but rather I'd 
like to make a comment along the lines of Mr. Ruddy's remarks. I 
think it's uncontested that the creation of the Foreign Investment 
Review Agency has dissuaded some foreign investment in Canada. 
I would like to observe, perhaps somewhat crudely, that that is the 
very purpose of the exercise. The Foreign Investment Review 
Agency is not an agency designed to promote investment in Canada. 
In fact, its purpose is quite to the contrary. It has been designed to 
dissuade those investments in Canada which the Agency deems 
undesirable under the criteria of the statute. I suppose the answer 
to Mr. Ruddy's question is: yes, there has been some deterrent to 
investment in Canada by persons whose situation under the terms 
of the Act is very questionable. I suppose that Mr. Spence would feel 
that if someone is in a very questionable situation, then that is an 
investment that Canada would be better without. If his situation is 
ambiguous, I think Mr. Spence's agency would encourage people to 
contact the Agency and find out what the law is with respect to 
these, confidentially and without the loss of prestige that Mr. Con
nell referred to. 

I would just make one further comment, if I may make a small 
criticism, and that is that it strikes me that some of the statistics 
the Agency has put forward, with regard to its accomplishments as 
to capital that has come into Canada, the number of jobs created, 
are somewhat disingenuous in that to a certain extent ... (MR. 
SPENCE: That's the nicest way that's been put.) . . . one could 
argue that those statistics would be a lot higher were it not for the 
Agency. I think what's really needed is a .statistic which tells people 
about investments that were allowed, which increased the number 
of jobs over what would have been created had you not had the 
effect that you had, and what you have done which increased the 
capital investment as opposed to the way it was intended to be 
structured, were it not for the effect of your Agency. 

PROF. BARCEL6: Thank you. 
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