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control violations.96 These exclusions (with the exception of military 
offenses) do not apply when organized crime is involved.97 Through­
out the Treaty, such special treatment of organized crime strongly 
evidences both governments' concern with this problem. 

Assistance will be discretionary to the extent that the aiding 
state feels that its "sovereignty, security or similar essential inter­
ests" are prejudiced.98 If a request for assistance is made for the 
purpose of prosecuting a person who has been acquitted or convicted 
of substantially the same charge in the requested state, 99 assistance 
is discretionary as well, except in organized crime cases.100 

Evidence will be furnished, and criminal investigations con­
ducted, pursuant to the normal practices of the state giving assis­
tance .101 Any testimony, documents, records or other articles of evi­
dence produced by the requested state may be used only in relation 
to the offense for which assistance was granted.1°2 An exception 
exists when the evidence is used to prosecute or investigate 
accomplices to the same crime for which assistance was granted, or 
when the investigation or trial is for another offense for which assis­
tance has been granted or concerns a member of organized crime.103 

There is a special section on "organized crime"104 which illus­
trates the two nations' concern with the increased power of organ­
ized crime. Another section of the Treaty allows assistance for any 
violation of the tax laws of the requesting state if an individual is 

96. Id. art. 2, § 1. 
97. Id. art. 2, §2. 
98. Id. art. 3. 
99. Id. 
100. Id. 
101. Id. art. 4. 
102. Id. art. 5. 
103. Id. In the case that any of these exceptions apply, however, the requested State 

should first have the opportunity to have its views heard. 
104. Id. arts. 5-7. Article 6(3)a defines "organized criminal group" as: 

... an association or group of persons combined together for a substantial or 
indefinite period for the purposes of obtaining monetary or commercial gains or profits 
for itself or for others, wholly or in part by illegal means, and of protecting the illegal 
activities against criminal prosecution and which, in carrying out its purposes in a 
methodical and systematic manner: (a) at least in part of its activities commits or 
threatens to commit acts of violence or other acts which are likely to intimidate and 
are punishable in both States; and (b) either (1) strives to obtain influence in either 
politics or commerce, especially in political bodies or organizations, public administra­
tion, the judiciary, in commercial enterprises, employers' associations, or trade 
unions or other employees' associations; or (2) associates itself formally or informally 
with one or more similar associations or groups at least one of which engages in 
activities described under subparagraph b(l). 
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suspected of being in the "upper echelon" of an organized crime 
group or is an important person in such a group. 105 "Organized 
crime" and "upper echelon" are defined broadly, thereby allowing 
a wide degree of flexibility for both nations to fit persons into the 
definition. 106 

There is, however, a limitation on bank secrecy requests when 
the evidence, although permissible, does not concern a party di­
rectly connected with the offense. 107 In these cases the request will 
be complied with only when the investigation or prosecution is of a 
serious offense, the disclosure is important to the investigation 
or proceeding and the requesting nation has made reasonable 
attempts to obtain the evidence in other ways but has not been 
successful. 108 Under the Treaty there exists an interesting possibility 
for the prosecution of violators of the U.S. tax laws. Although a first 
reading of the Treaty seems to preclude the Swiss government's 
assistance in any tax matters unrelated to organized crime, a 
contrary interpretation is possible. 

Article II, section I(c)(5) of the Treaty, and Item 34 of the 
accompanying Schedule of Offenses for which compulsory assis­
tance is required, may provide an exception to the ban on informa­
tion in tax matters. Item 34 incorporates the previous 33 items, 
among which is listed the offense of fraud. The examples of fraud 
provided by Item 19, although not totally inclusive of the types of 
fraud covered by the Treaty, do not contain any examples of tax 
fraud. 109 Furthermore, in the case of tax fraud, to interpret Item 34 
as including the previous 33 items would render the Article 2 tax 
exclusion meaningless. 110 

The Swiss Treaty should prove beneficial in prosecuting viola-

105. Id. art. 6 §§2-3. See 68 DEP'T STATE BULL. 947 (1973). 
106. See note 101 supra. 
107. Id. art. 10, §2. 
108. Id. 
109. Id. Item 19 of the Schedule: 
Fraud, including: 

a. obtaining property, services, money or securities by false pretenses or by de­
frauding by means of deceit, falsehood or any fraudulent means; 

b. fraud against the requesting State, its states or cantons or municipalities 
thereof; 

c. fraud or breach of trusts committed by any person; 
d. use of mails or other means of communication with intent to defraud or deceive, 

as punishable under the laws of the requesting State. 
110. To interpret item 34 as always including the previous 33 items would make no sense 

since it is referred to in the Articles granting immunities from prosecution as one of the few 
offenses to which the immunity does not apply. 
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tors of the Bank Secrecy Act. The Treaty will make it possible to 
receive information on violations of the Act which put funds into 
Swiss bank accounts. 111 Whether or not this will prove to be a viable 
solution to all the problems which both the Act and the Treaty were 
enacted to solve is another matter. 

IV. THE NEED FOR THE CHANGES AND THEIR EFFECTS 

A. The Evasion of Taxes 

The former United States attorney for the Southern District of 
New York, Robert Morganthau, characterized the secret foreign 
bank account "as the largest single tax loophole permitted by Amer­
ican law. " 112 By using the secrecy of foreign accounts the tax evader 
has been able to successfully frustrate American tax laws. This 
practice is unfair since most Americans faithfully pay their taxes 
and it is generally the wealthy who are able to partake of this prac­
tice.113 Furthermore, although tax investigations and convictions 
have been one of the major devices in prosecuting leaders of organ­
ized crime, this, too, has been stymied by lack of recording require­
ments and the use of foreign bank secrecy laws abroad. 114 

One of the major problems which the Bank Secrecy Act and the 
Swiss Treaty tried to alleviate is income tax evasion. The Treaty 
will help only when organized crime is involved. 115 While tax infor­
mation will still be provided under the United States-Switzerland 
Double Taxation Convention, 116 this Convention's scope is limited 
and will only affect a small number of cases. 

The ways in which a taxpayer can avoid taxes through the use 
of secret bank accounts are limited only by his imagination. 117 It is 
possible, however, to group the methods of avoidance into three 
major categories: the transfer of funds out of the United States 
which were not reported as income, 118 the use of foreign bank 

111. See text of Section II. The reason for this is that it is a violation of criminal law to 
violate the Bank Secrecy Act. 

112. See note 2 supra at 4398 and note 8 supra. 
113. See note 8 supra. 
114. Note, Secret Foreign Bank Accounts, 6 TEXAS INT. L.F. 105, 108 (1970) (hereinafter 

cited as Secret Accounts). 
115. See note 105 supra. 
116. See note 92 supra. 
117. A taxpayer can have non-reported income which could have been earned legally 

or illegally sent directly to his secret foreign bank account, or can use the account to generate 
false deductions. 

118. See notes 121-125 infra and accompanying text. 
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accounts to generate false deductions on illegitimate business trans­
actions, 119 and the direct deposit of income-generating assets in for­
eign accounts. 120 

1. TRANSFER OF FUNDS 

Under the first method of tax avoidance, earnings and profits 
are illegally transferred out of the United States into secret foreign 
bank accounts and never declared as U.S. income. As was pre­
viously stated, under the Bank Secrecy Act, all such transactions 
will be recorded by the financial institutions and, if the transfer is 
large enough, it may be reported to the Treasury Secretary. If the 
funds are illegally transferred through a courier, the sending party 
will risk both forfeiture of the entire transfer and possible criminal 
prosecution if the courier is intercepted. 121 However, the Swiss 
Treaty will not help solve this problem unless either organized crime 
is involved 122 or the funds have been transferred in violation of the 
Bank Secrecy Act. 

An interesting situation arises when illegally earned money is 
transferred out of the United States. Under U.S. tax law all income 
must be reported. 123 Assuming, however, that the illegally obtained 
and transferred funds were not reported as income to the Federal 
Government, assistance may be requested from the Swiss govern­
ment, under the Treaty, on three different bases: the fraud theory; 
violation of the Bank Secrecy Act; and suspicion of criminal activity 
in obtaining the funds. 124 Assuming the U.S. Congress ratifies the 
Treaty, however, persons who desire the safety and refuge of the 
secret foreign bank account may merely move their accounts to 
another foreign nation which is more receptive to their needs. 125 

Thus, the success in stopping this type of income tax evasion rests 
squarely upon the Bank Secrecy Act until all nations of the world 
revise their bank secrecy laws. 

119. See notes 126-132 infra and accompanying text. 
120. See notes 133-138 infra and accompanying text. 
121. Bank Secrecy Act, §210, 31 U.S.C. §1059 (1970). 
122. Treaty, supra note 6, art. 6. 
123. INT. REV. CODE OF 1954, §61. 
124. If the money is illegally earned and smuggled out of the United States contrary to 

the Bank Secrecy Aet, the United States could ask the Swiss for information concerning the 
violation of the Act and the other crime and thus avoid the problem of not being aided in 
the tax request. 

125. Curacao, the Bahamas and Panama would be leading contenders for the money. 
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2. FALSE DEDUCTIONS 

A common example of the false deduction scheme occurred 
when a taxpayer claimed, as a bad debt deduction, 126 the failure of 
a foreign corporation to repay a loan, when in fact the corporation 
was owned by the taxpayer and organized for the express purpose 
of making the loan. The loan was simply a payment, by the taxpayer 
to himself, which was placed in a foreign bank account. 127 In another 
case a taxpayer claimed an interest deduction on a loan which he 
had taken out from a foreign corporation. The money went from one 
secret account to another, both of which were entirely under the 
taxpayer's control. 128 Other cases involve the non-reporting of stock 
transactions, capital gains and false deductions. 129 

Swiss banks have been very helpful to their depositors in 
setting up illegitimate transactions. The banks lend the depositors 
their own money so that the depositors will have an explanation for 
the source of their funds. 130 When the Internal Revenue Service 
questions the source of the funds, the recipient claims that it was a 
loan, and hence not taxable income. 131 

Both the false deduction and false source schemes involve in­
come tax fraud. The Swiss Treaty will only help if the fraud argu­
ment is accepted by the Swiss. 132 It is probable that the Treaty will 
not alleviate this type of tax evasion unless organized crime is in­
volved. The Bank Secrecy Act will not remedy the problem becaus~ 
the funds were not illegally transported out of the United States. 

There are two potential solutions to the tax evasion problem. 
The Swiss could interpret the Treaty broadly to cover income tax 
problems, or the Internal Revenue Service could disallow any such 
deduction unless the taxpayer permits investigation of the foreign 
accounts which gave rise to the deduction. The first of these solu-

126. The taxpayer would lend money to a corporation which he entirely owned. The 
corporation would then default on the loan and the taxpayer would get a bad debt deduction. 
The taxpayer would also get the money, since he owned the corporation, from the firm's secret 
foreign bank account. 

127. Senate Subcommittee Hearings, supra note 8, at 266. 
128. Id. See also 266-67. 
129. Id. See U.S. v. Campbell, 351 F.2d 336 (2d Cir. 1965), cert. denied, 383 U.S. 907 

(1966) for capital gains example. 
130. See Secret Accounts, supra note 114, at 126. 
131. Since the source of the funds was a secret foreign bank account, the Internal 

Revenue Service would be unable to prove that the money "lent" to the taxpayer was earned 
by him and not reported as income. 

132. The Bank Secrecy Act will not have been violated since the money was not from 
the United States. 
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tions is improbable in light of the history of the Swiss bank secrecy 
laws and their regard of tax evasion as an administrative matter to 
which their restrictive bank secrecy laws often apply. The second 
solution appears to be the better alternative because it places the 
burden on the taxpayer to prove the legitimacy of the deduction. 

Even given a liberal Swiss interpretation of the Treaty, or an 
acceptance of the fraud theory, as long as banks in other nations 
function as safe repositories for these funds, the second solution will 
be necessary to remedy tax fraud. There is a clear need for a multi­
lateral treaty designed to establish uniform bank secrecy laws. 

3. INCOME SENT DIRECTLY 

Under the third method of tax avoidance, depositors transfer 
the title to assets, typically real estate or mortgages, to their Swiss 
banks in an effort to avoid taxation on the annual income and the 
eventual capital gain. 133 This method is particularly profitable be­
cause many of the countries which have secrecy laws either have no 
income tax or the tax rate is substantially lower than the U.S. 
rate. 134 In addition, citizens have established dummy trusts and 
corporations to serve as repositories for their incomes,135 and U.S. 
investors have evaded taxes by trading their profits through secret 
Swiss bank accounts. 136 

133. See Secret Accounts, supra note 114, at 112. 
134. Panama, Curacao, Lichtenstein and the Bahamas are notorious for having secret 

banking facilities. See also Hearings on Foreign Bank Secrecy and Bank Records on H.R. 
15073 Before the House Committee on Banking and Currency, 91st Congress, 1st and 2d Sess. 
at 18-20 (1970) (hereinafter cited as Hearings #1); Senate Subcommittee Hearings, supra note 
8, at 261. 

135. Hearings on the Legal and Economic Impact of Foreign Banking Procedures on the 
United Stg.tes Before the House Committee on Banking and Currency, 90th Congress, 2d 
Sess. at 14 (1968) (hereinafter cited as Hearings #2). Statement by Robert Morganthau at 
14: 

Salesmen earning commissions from U.S. manufacturers for sales overseas have 
sometimes worked out a slightly more complicated device, as exemplified in a recent 
indictment which our office obtained. These salesmen set up a dummy Lichtenstein 
trust with a Swiss bank account. A Lichtenstein lawyer who serves as the chief 
executive of hundreds of such trusts became the ostensible head of the foreign entity. 
The salesmen advised the U.S. manufacturers, and these included leading American 
manufacturers, that most of the selling would be done in the future by the Lichten­
stein corporation and directed that the major portion of the sales commissions earned 
should be sent to Lichtenstein rather than to the U.S. salesmen. This money was 
deposited by the Lichtenstein lawyer in the Swiss bank. In this manner, the U.S. 
taxpayers fraudulently evaded taxes on over $3 million unreported income in just 
over 3 years. 
136. Id. Again Morganthau pointed out: 
Numerous U.S. investors have undertaken to avoid profits by trading their profits 
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The Bank Secrecy Act will have no effect on this type of trans­
action if the money is earned abroad. If, however, the money is 
earned in the United States and is transferred to a foreign bank 
account under the guise of being earned by a foreign citizen, then 
the Act will apply, as the transfer of funds through the banking 
system was transacted under a false identity. 137 In these situations, 
the Swiss Treaty will be helpful once a reasonable suspicion of crim­
inal activity has been established. 

If the funds are declared as income by a Swiss account, trust 
or corporation, then the Double Taxation Convention will have been 
violated and following the X v. Federal Tax Administration138 doc­
trine the Swiss will aid the U.S. Government's investigation. Ob­
viously, if the fraud takes place within another nation's secret 
account, no cooperation can be expected. 

B. Stocks and Securities 

In 1966 Congress passed the Foreign Investment Tax Act139 

which was intended to encourage foreign investments. 140 Under the 
Foreign Investment Tax Act, a foreign corporation, whose sole activ-

through Swiss bank accounts. The investor need only open an account in Switzerland 
and cable or mail trading instructions. The bank maintains huge accounts with U.S. 
brokers and executes orders each day through these brokers on the appropriate U.S. 
stock exchange. The U.S. broker has no indication of the identity of the Swiss bank's 
client. 

This system is ideal for the investor seeking long-term growth, since the loss of 
a day cabling his order to Switzerland and back to New York will not be of great 
significance to him. 

Many New York brokers deal in such large volumes for Swiss banks that they 
maintain open telex lines or talk on the telephone several times a day. It has therefore 
been arranged for the trader to deal with a broker-sometimes using a code name 
-and give his order to buy or sell X security. The broker arranges immediately to 
receive such an order from Switzerland for an unknown customer of the Swiss bank 
and executes the order as if he had it from Switzerland for an unknown customer of 
the Swiss bank. The broker's only written confirmation will go to Switzerland but 
he can advise the trader by phone of the completed transaction. To facilitate the 
trading, the Swiss bank can main:tain the trader's account as a subaccount at the 
broker rather than as part of its general account. Thus, the broker might have one 
account labeled Bank X, subaccount 1, 2, 3, etc. He would still receive the ostensible 
orders covering these accounts from Switzerland and have no records identifying the 
true owner of the account. 
137. This is so because the beneficial owner of the money would not have been identified. 

The same will hold true if the funds are transported without the beneficial owner being 
identified. 

138. See note 92 supra. 
139. 26 u.s.c. §861(b) (1970). 
140. Senate Subcommittee Hearings, supra note 8, at 262. 
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ity in the United States is in the securities field, is not subject to 
U.S. taxation. While the act has stimulated foreign investment in 
the United States, the corporate investors are beyond the reach of 
the Securities Exchange Commission and other law enforcement 
agencies. 141 "As a result, in the long run . . . the practical reach of 
the law may be detrimental to American investors, to foreign inves­
tors in the American market and ultimately to the balance of pay­
ments itself." 142 

In effect, the Foreign Investment Tax Act made it more lucra­
tive for Americans to invest in corporate stocks and securities 
through secret foreign accounts. This has, in fact, become a preva­
lent practice. 143 In one case, margin requirements were violated 
when brokers handled a Swiss bank's account in which three regis­
tered representatives and a senior partner had purchased stock in 
violation of the margin requirements. 144 The same pattern was re­
peated in the HOMC0145 case where provisions of Regulation T were 
violated. 146 

The problem arises because foreign banks can buy securities for 
unnamed investors without disclosing the margin. American and 
foreign investors have purchased stock through foreign banks under 
overextended margin circumstances. The banks then purchase the 
securities through American brokerage houses and the illegal activ­
ity goes undetected. 

In addition to its regular deposit and credit activities, almost 
every Swiss bank may act as a broker and dealer in securities for 
its customers. 147 The banks maintain securities with American bro­
kerage houses under the bank's name, thereby making it impossible 
to ascertair. the owner of each security. 148 Because of this trading 
system the possibility of fraud is substantially increased. 149 

Title III of Public Law 91-508, in combination with the Swiss 
Treaty will help to alleviate this problem once a reasonable suspi­
cion of criminal activity is established. The problem is creating the 
reasonable suspicion. Once this has been accomplished, since the 

141. Id. 
142. Id. 
143. See Hearings #1, supra note 134, at 19-23. 
144. Id. at 23. 
145. Id. at 24. See also Secret Swiss Bank Accounts, supra note 91, at 506. 
146. SEC Reg. T, 12 C.F.R. §220.4(b) (1975), SEC Reg. T, 12 C.F.R. §220.8(a)(l) (1975). 
147. Senate Subcommittee Hearings, supra note 8, at 73-91. 
148. Hearings #2, supra note 135, at 6. 
149. Id.; Senate Subcommittee Hearings, supra note 8, at 263. 
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American borrower has violated the margin requirements of Title 
III, the Swiss Treaty will allow the Swiss to aid the U.S. Govern­
ment. If the United States does approve the Treaty, however, the 
borrowers will probably avoid incrimination by taking their busi­
ness from Swiss accounts to other nations with bank secrecy laws. 

Swiss banks have also been used to perpetrate securities frauds 
on the American public. A classic example is the Gulf Coast 
Leaseholds150 case in which "four 'Lichtenstein trusts' holding Swiss 
bank accounts were instrumental in a scheme by American promo­
tors to sell 750,000 shares of unregistered over-the-counter stock to 
the American public at prices manipulated to over $16 a share." 151 

After the promoters had taken their profits the price dropped to 
under one dollar per share. Each of the trusts were American-owned 
with a Swiss lawyer acting as the titular head. Because of the Swiss 
bank secrecy law the identity of the trusts' principals and owners 
were concealed successfully .152 In addition, Swiss bank accounts 
have been used in the sales of stolen securities. 153 While in the latter 
two cases the Bank Secrecy Act is inapplicable, since fraud is in­
volved, the provisions of the Swiss Treaty will apply after a reasona­
ble suspicion of illegal activity has been established. 

Through the bank secrecy laws of other nations corporate insi­
ders have illegally traded stock without filing the required forms, 154 

stocks have been purchased in violation of the margin requirements, 
criminals enjoined from trading on the stock exchanges have done 
so and stolen and valueless securities have been traded. These prac­
tices have occurred in a market where foreign investment accounted 

150. United States v. Kelley, 349 F.2d 720 (2d Cir. 1965), cert. denied 384 U.S. 947 
(1966). 

151. Hearings #1, supra note 134, at 20. 
152. Id. See also Hearings #2, supra note 135, at 12, and see United States v. Hayutine, 

398 F.2d 944 (2d Cir. 1966), cert. denied, 391 U.S. 961 (1968). In this case, known as the Allied 
Entertainment case, prohibitions against unregistered stock were circumvented when the 
stock was delivered to a Munich bank which in tum sold the stock to the American public 
through brokerage firms in which the bank had accounts. The insiders of the corporation had 
manipulated the stock to an artificially high price and then covered up their trail by deposit­
ing the fonds in the Frankfurt branch of the Chase Manhattan Bank. From there the funds 
were transferred to the swindlers' Swiss bank account in Munich. Thus insiders were able to 
circumvent U.S. laws requiring the filing of reports. 

153. See Secret Accounts, supra note 114, at 109. See also United States v. Blackwood, 
456 F.2d 526 (2d Cir. 1972), where six were indicted for selling stolen securities through a 
Swiss bank, and United States v. Phillip L. Bradford and Walter Fink, 62 Cr. 100 (1965), 
where $50,000 in stolen securities were exchanged for currency by a Swiss bank. See also 116 
CONG. REC. 16951 (1970). 

154. See note 152 supra. 
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for purchases of $12.5 billion and sales of $11 billion of common 
stock in 1969. 155 Moreover, many Americans involved in these 
schemes never had to leave the country in order to deal through the 
foreign banks and take advantage of existing secrecy laws. 

A Treaty with Switzerland is ineffectual as long as there are 
other foreign nations to which investors can tum. The U.S. Senate 
recommended a bill stipulating that all foreign investors identify 
any Americans for whom they are buying stocks. 156 This bill would 
have been helpful, except that shrewd investors desiring to circum­
vent the law would undoubtedly have the stock purchased by some­
one else. Rather, a bill is needed combining the Senate proposal 
with a requirement that all margins extended also be identified. 
Even if such a bill is passed, it will have little effect unless the 
foreign bank secrecy nations help the United States enforce it or all 
parties purchasing U.S. stocks sign waivers permitting the Govern­
ment to investigate their foreign bank accounts if a reasonable sus­
picion of illegal activity exists. 

C. Organized Crime 157 

Organized crime has been a primary beneficiary of foreign bank 
secrecy laws. Swiss accounts have become depositories for the pro­
ceeds of heroin158 and other narcotics transactions. 159 In addition, 

155. Senate Subcommittee Hearings, supra note 8, at 87, Statement by Hamar Budge, 
Chairman of the Securities and Exchange Commission. 

156. S. REP. No. 91-1139, supra note 9, at 2. 
157. For a definition of "organized crime" see note 104 supra. 
158. 116 CONG . REC. 16956 (1970): 

The secret bank accounts are an integral part of the heroin trade. Money re­
ceived for the sale of heroin in the United States is either carried to Europe by a 
courier or hand carried to a New York bank or money exchange where it is forwarded 
to an account in a Swiss bank. There, the money is transferred to the account of the 
heroin supplier. 

Former U.S. Atty. Robert Morganthau cited a recent heroin case where a part 
of the payoff for smuggling heroin, $950,000, was sent to the Swiss bank account of a 
Panamanian corporation with offices in Geneva. 

For organized crime, the secret foreign bank accounts are used to conceal the 
profits of crime and to facilitate carrying out such international crimes as narcotics 
trafficking, smuggling, black market currency operations in Southeast Asia and ille­
gal trading in gold. 

Eugene T. Rossides, Assistant Secretary of the Treasury for Enforcement and 
Operations, says that there's strong evidence of a substantial flow of funds from U.S. 
racketeers, particularly those associated with gambling to certain foreign banks. 

"Some of the funds," he said recently, "appear to have been brought back into 
the U.S. under the guise of loans from foreign sources. This may be providing a 

24

Syracuse Journal of International Law and Commerce, Vol. 3, No. 1 [1975], Art. 20

https://surface.syr.edu/jilc/vol3/iss1/20



294 Syr. J. Int'l L. & Com. [Vol. 3:271 

organized crime uses secret accounts for revenues generated by 
gambling operations, loan sharking, prostitution, untaxed liquor, 160 

skimmed profits from Las Vegas casinos, 161 and bribes and kick­
backs. 162 The illicit funds are then used for financing new ventures 
and the takeover of legitimate businesses. 163 More importantly, or­
ganized crime owns some of the foreign banks which use the secrecy 
laws to shield illegal activities. 164 By virtue of the foreign bank se­
crecy laws and the former lack of U.S. record-keeping requirements 
on the import and export of currency, organized crime has found a 
safe repository for its money, anonymity for itself and a legitimate 
place from which to finance future operations. The secrecy of the 
accounts frustrates . any attempts at discovering the identity of the 
persons owning the accounts even after the money has been traced. 

The Bank Secrecy Act, in conjunction with the Treaty, should 
substantially interfere with organized crime's use of Switzerland as 
the repository for its funds. The only exception to the application 
of the Treaty is identifying offenses. Irrespective of what other of-

substantial source of funds for investment by the criminal elements in legitimate 
business in the United States." 
159. Hearings #1, supra note 134, at 25. In one case heroin was smuggled into the 

United States in airplane lavatories while payment was transferred into secret European bank 
accounts by couriers from other secret accounts. 

160. See note 158 supra at 16955. 
161. Id. at 16952, 16955. 
162. See U.S. v. Ohio Mathieson Chemical Corporation, 368 F.2d 525 (2d Cir. 1966) for 

kickbacks; U.S. v. Armantrout, 411 F.2d 60 (2d Cir. 1969) for a case involving consumer 
frauds; U.S. v. Cohen, 37 F.R.D. 26 (S.D.N.Y. 1965) for a case involving fraudulent financial 
statements - these were not organized crime cases, however. 

163. See note 158 supra ·at 16955-56. Organized crime has also used foreign bank ac­
counts for the illegal trading of gold, in all types of public and business activities, including 
the military in Vietnam. 

164. Senate Subcommittee Hearings, supra note 8, at 246. Statement by Robert Morgan­
thau: 

A startling development of recent years has been a significant change in the 
identity and ownership of foreign banks. Today numerous banks in Switzerland and 
the Bahamas are owned and controlled not only by Americans, but in some cases by 
American hoodlums closely linked to loansharking, gambling rackets, and other ille­
gal activities. Such a bank does not need a large working capital to be a useful 
element of an illegal business. Its function is not to provide funds for the business as 
much as to provide an unreachable depository for illegal profits. Such a bank might 
even not keep its accumulated funds on deposit, but might well redeposit them in a 
more substantial foreign bank or even a U.S. bank. An American criminal who is not 
content simply to accumulate wealth in a foreign bank can easily and safely cause 
the bank to "lend" it back to him. These devices and many others are all at the 
disposal of this growing number of "foreign" banks controlled or connected with the 
Americans and the American underworld. 
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fense is suspected of being committed, once a reasonable suspicion 
of criminal activity has been shown, the Swiss will assist the United 
States in prosecuting organized crime and its members. The Treaty 
will be superior to other Swiss law, since a treaty or convention 
becomes federal law and in Switzerland federal law is superior to 
cantonal law. 165 

V. CONCLUSION AND PROPOSED SOLUTIONS 

The Bank Secrecy Act and the Swiss Treaty were passed as 
remedial legislation intended to prevent the use of foreign bank 
accounts as repositories for illegally acquired funds. Although some 
covert activities will be affected by these measures, they are by no 
means a complete solution to the problem. 

In the area of income tax evasion, the recording requirements 
of Title I will prevent the use of U.S. financial institutions as a 
device through which funds can be channeled into foreign bank 
accounts. Title II of the Act, however, will probably be unenforce­
able. The cost of preventing the physical transfer of funds into or 
out of the country will prevent this section of the Act from acting 
as an effective deterrent to illegal activity. 

The Swiss Treaty will serve to limit income tax evasion only 
when it can be shown that there is a reasonable suspicion that the 
Bank Secrecy Act has been violated. The Swiss will probably not 
render any assistance in tax matters unless either organized crime 
is involved or there is a violation of the Double Taxation Conven­
tion. 

Neither the Bank Secrecy Act nor the Swiss Treaty will assist 
in the prosecution of those taxpayers who use foreign bank accounts 
to generate false deductions through non-existent business transac­
tions. Finally, in the case of Americans whose incomes are sent 
directly to foreign bank accounts, the Bank Secrecy Act will only 
be helpful if that income had been sent from the U.S. mainland. An 
effective way for the Government to deal with the problem of false 
deductions would be for the Internal Revenue Service to disallow 
any deductions which are generated in foreign nations unless the 
taxpayer expressly gives the Internal Revenue Service permission to 
investigate his accounts. This would circumvent the problem that 
exists with respect to nations which allow the maintenance of secret 
bank accounts. 

165. See note 92 supra. 
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Title III of the Act does not adequately deal with security prob­
lems. While the Title does extend liability for the violation of mar­
gin requirements to the borrower, enforcement of this provision will 
prove difficult. The U.S. Government has no way of identifying the 
actual purchaser of securities when foreign banks act as an interme­
diary in the transaction. The U.S. broker who has sold the securities 
to the foreign bank cannot ascertain the identity of the person for 
whom the foreign bank has purchased the stock. 

All foreign banks and investors who purchase stock should be 
required to give the S.E.C. a detailed list of any beneficial or legal 
owner of the purchased stock. Violators of this provision must be 
punished by severe criminal and civil sanctions. Furthermore, all 
foreign purchasers should be required to sign a waiver of foreign 
bank secrecy laws with respect to their transaction in the event that 
a reasonable suspicion of margin violation occurs. It would also be 
beneficial to sign treaties with other nations allowing the United 
States access to any foreign bank account when there is a reasonable 
suspicion that the Securities and Exchange Acts of 1933 or 1934 
have been violated. In addition, when foreign investors seek to sell 
large blocks of stocks and securities, the S.E.C. should be notified 
in an effort to prevent stolen stocks and securities from being sold 
through foreign accounts. 

The Swiss Treaty is an effective device to combat organized 
crime. Since under its terms any crime, other than military offenses, 
will elicit the full cooperation of the Swiss government, this section 
of the Treaty would be an ideal model to use in negotiating similar 
treaties with other foreign bank secrecy nations. 

In summary, the Bank Secrecy Act, Title III of Public Law 91-
508, and the Swiss Treaty are the first step in the drive to end 
foreign bank secrecy. However, further development in this area is 
needed before the problems of secret foreign bank accounts will be 
completely remedied. 

Milton Steven Blaut 
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